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‘‘The Bar Must Speak with One Voice” 


Few are the practicing lawyers who have not 
sustained serious losses in the years of business 
depression. The economic condition of the 
lawyer is not without effect upon the adminis- 
tration of justice, and so not beyond considera- 
tion in these columns. That it has not received 
larger consideration is due only to the fact that 
the prophets have had no clear revelation. 

A good many years ago the Illinois Bar As- 
sociation invited representatives of other state 
associations to send representatives to a con- 
ference on civil procedure. Delegates came from 
states as remote as Arkansas and Virginia. There 
were, as usual, recurring statements about the 
first duty of the lawyer. When the time came 
for the Virginia delegate to speak, Mr. George 
Bryan of Richmond said that he had always sup- 
posed that the lawyer’s chief duty was “to make 
tongue and buckle meet.” 

What is said here cannot palliate the plight 
of the majority of lawyers. Let it be offered 
as opinion not necessarily related to the eco- 
nomic problem. The time has come to give 
thought and gain courage from the progress 
steadily made throughout a trying period in the 
assumption by the profession of public responsi- 
bilities. There will occur first, perhaps, the fact 
that the younger lawyers have volunteered for 
service of every sort. This may be attributed 
less to the fact they have been disabused of 
reasonable expectations as to the fact that they 
have come to the bar with better preparation 
than did a majority of their seniors. Most of 
them have survived courses of study which 
tried their stamina. In the long view everything 
depends upon the quality of the men who win 
admission to the profession. 

The juniors may take heart in the knowledge 
that in their time the profession attained, after 
a long struggle, a form of organization which 
can serve mightily both objects, that of indi- 
vidual survivorship and that of public service. 
The process of evolution toward successful or- 
ganization so vigorously championed by Elihu 
Root in 1916 has reached fruition. As Mr. Root 
said in his last message to the American Bar As- 
sociation, “the bar must speak with one voice.” 
More than he then thought possible has come 
to pass. The bar is acquiring speedily the power 
to speak with one voice. 


This comes about mainly through the house 
of delegates of the American Bar Association. 
At the present time the house includes fifty dele- 
gates chosen by local balloting in the states and 
territories; five chosen by the assembly; thirteen 
section chairmen; the president, secretary and 
treasurer; ten other members of the board of 
governors; a few representatives of affiliated 
legal organizations; and, finally, delegates rep- 
resenting state and large city associations. Last 
year’s report appears to show eighty-three of 
these delegates chosen locally, and the consti- 
tution does not require that they be members of 
the American Bar Association. 

It is this acceptance on a parity of locally 
chosen delegates about equal in number to those 
chosen by American Bar Association members 
directly and indirectly that entitles the Associa- 
tion to represent the interests of the organized 
bar throughout the entire nation. Until near 
the end of the long period of discussion and 
planning for a more representative and more 
effective organization, few even of the Jeaders 
would have dared to predict that the member- 
ship would confer such a generous place in bar 
management on state and large city associations. 
That the membership did almost unanimously 
approve this daring innovation was _ inspiring 
proof of a sense of professional solidarity. There 
is now no practitioner in the entire country who 
cannot, by becoming a state bar member, par- 
ticipate in the selection of a member of the 
house of delegates, and without paying dues to 
the American Bar Association. 


Work of Delegates Appraised 


There has been enough experience now, after 
four completed sessions of the house of delegates, 
to venture an appraisal of its work. The house 
deserves, in the opinion of this observer, un- 
qualified and enthusiastic appreciation. What 
our world now needs, above all else, is respons- 
ible and efficient government. We can think of 
government only in terms of representation. We 
should realize that the legislature is the very 
heart of government. A proper legislature domi- 
nates administration. It is society's thinking 
and planning organ. 

Our profession has for generations needed 
most of all a thinking and planning organ. The 
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legal profession, however, is peculiar; it is un- 
like a general constituency, which, for the most 
part, wants and wants and does not know what 
it ought to have. 

In our profession the thinking is not monopo- 
lized by its legislature. The thinking is close- 
coupled with experience; it is productive think- 
ing. The difficulty, largely, is to give force to 
the resultant conclusions. For effectiveness a 
large number of local bar associations in any 
state are impotent, and voluntary state associa- 
tions are weak. This is not to say that thinking 
in any type of association is likely to be unani- 
mous. We are discussing problems, not self- 
evident truisms. And problems often involve in- 
terests. Hence come either compromises or 
legislation through majority representation. 

The mode of choosing members of the board 
of governors by the house of delegates from its 
own membership appeals strongly to this writer; 
it is the accepted mode under cabinet govern- 
ment; the delegates come to know each others’ 
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qualifications better than members can know 
candidates in federal circuits. 

The legislative arm of the American Bar As- 
sociation, now a seasoned body of legislators, is 
to meet a fifth time, early in January. We shall 
expect much of it and may later release some 
pent-up enthusiasm in these columns. This 
discursive article may not appear to relate back 
to the economic, or uneconomic plight of the 
majority of practitioners. Too much, probably, 
is left to the reader’s imagination. 

We have, however, obviously enough, a vastly 
greater means for coping with any and all 
troubles than only a few years ago. Coordina- 
tion is growing day by day. It is literally true 
that there is no lawyer in any state or territory 
who cannot participate in forming bar policy. 
His participation is more intimate and more 
real than in our national government. If it is 
to be more effective it is to be through his own 
efforts. 


Do Lawyers Know What They Need? 


From what your Editor has seen of lawyers 
he is disposed to think that what they have most 
wanted traditionally are clients and a fair break 
in the courtroom. In recent years however most 
of them have realized the need also of some 
form of cooperation in self-defense. Out of that 
has come planning as well as mere resentment 
against untoward conditions. Gradually land- 
marks have been fixed on the profession’s map, 
and courses plotted. 

In the last three years more advice has been 
given by lawyers to lawyers than in all their pre- 
vious history. Out of this welter. one could 
make up a list of twenty or thirty items of ob- 
vious merit which we lump together as_ bar 
activities. Every month adds one or two. The 
list seems just now inexhaustible. 

Many of these activities do insure benefits. 
All involve cooperation. I can remember when 
bar associations rarely could confer any benefit 
on a member except to permit him to demon- 
strate his story telling talents at a dinner, or his 
importance at a memorial service. 

At the present time special effort is being 
made to instruct association executives in new 
activities by officers of the ABA section of bar 
organization activities. In this Journal the effort 
is made to interest all readers in all promising 
activities, partly because in a few years many 
of them will be executives, and partly because 
officers alone do not make an army. 


Let us say there are about thirty very prom- 
ising and novel proposals competing for interest; 
the curious thing is that virtually all are in the 
field because somewhere some fertile mind con- 
ceived an idea and persuaded his colleagues and 
proved that it would work. Perhaps it stopped 
there for a long time. The association had no 
publication and was not interested in missionary 
work. But finally a hole in the bushel revealed 
the gleam of light, and the idea was flashed from 
state to state. In other cases recognition of an 
invention was swift and adoption prompt in 
many places. 

At this stage the map is spotty, and hence this 
comment. The subject deserves, and perhaps 
before long will receive from some gifted per- 
son a treatment extending to two or three hun- 
dred book pages, making a manual for bar as- 
sociations. Or there might be three or four 
short manuals adapted to the needs of associa- 
tions of various kinds. 


Willingness to Learn Surprising 


An outstanding activity, one astonishing every- 
body, is group study by mature practitioners. 
This is by no means due entirely to the need 
for understanding the new federal rules. Thou- 
sands of lawyers have clients whose interests 
are keenly affected by recent legislation, partly 
substantive and partly procedural. If there ever 
had been such a situation since colonial times 
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there would have been no competent instructors, 
as there now are. 

What has surprised me has been the willing- 
ness to learn through lectures. Listening and 
taking notes seem to be competitive and destruc- 
tive of each other. Some lecturers provide 
mimeograph copies at small cost. It would seem 
that these copies, read in one’s library at night, 
would be far superior to a lecture hall. The op- 
portunity to question the speaker would be 
absent but what would it be worth to one listener 
of five hundred? The book containing the lec- 
tures on the federal rules as explained at Cleve- 
land in July contains questions and answers, 
which is excellent, but no book can contain all 
questions. I am only drifting toward a point, 
having now reached the fair conclusion that the 
lawyer who does not understand and appreciate 
the necessity for professional cooperation is not 
living in the present age. 

To belong to a bar association however, is 
merely entering the outer door of cooperation, 
necessary as it is. A few years ago one would 
have said that committee work and association 
management was the last stage of bar coopera- 
tion. We know better now. There are two 
other stages. 

The one best known is section organization 
whereby practitioners may unite with others in 
one or two fields of law and practice of special 
interest. This has proved itself wherever tried 
and has been a great stimulant to association 
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membership. In a number of fields sections sup- 
plant committees which have reported annually 
for thirty years and never once got pollinated 
and never once produced fruit. In taking over 
work in substantive law the sections render a 
service directly to the legislatures and to the 
public. 

Unfortunately, it has taken many, many years 
to induce state associations to discover their 
virtues. 


No Practitioner Can Learn All 


The other stage of bar cooperation ties in with 
the need for instruction in new or unwonted 
fields of law or practice. Starting with the plain 
fact that no practitioner can pretend to know 
all, or a preponderant fraction of the law, the 
experienced lawyer service was inaugurated in 
Illinois to enable any lawyer to proceed safely 
by taking counsel with another lawyer who had 
devoted a considerable part of his time to the 
field in which the particular problem lay. For 
a moderate sum the general practitioner is 
enabled to hold and serve his client; the spe- 
cialist is able to extend his services. All three 
are benefited. 

And this service to the profession, like all the 
others, is dependent upon a living, ambitious bar 
association. Is it, too, to languish for fifteen or 
twenty years, and principally because lawyers 
are too stingy to pay enough dues to permit of 
maintaining a proper headquarters staff? 


Public Relations Work That Pays Its Way 


A few years ago when lawyers realized that 
public relations was a matter of concern to the 
profession it appeared to be necessary only to 
assert that their services were essential to society 


and that those services were faithfully performed. 


That simple view has been dissipated. Month 
by month the problem becomes more complex, 
or, rather, is more fully seen. 

There was a time within the memory of men 
now living when there were no specialists in 
advertising. The worth of advertising to busi- 
ness, though much overrated, produced experts, 
and in time some of these experts, being able to 
view business objectively, became advisors on 
public relations and invented that elegant term. 

Probably the “profession” grew out of the 
conflicts between street railway companies and 
the public. Monopoly was natural to urban 
transportation and monopoly brought a host of 
evils. The people sought relief through their 
local and state representatives and found they 


had been bought with traction money. In ume 
the people found means to wreak vengeance on 
the monopoly. Profits shrunk. 

At this stage advertising agents, always on 
the alert, offered their services; but they had to 
have something realistic to advertise. They 
pointed to grievances that must be appeased 
through reforms. The traction “magnates” saw 
the light. “The customer is always right” was 
accepted at least verbally and real improvements 
in service were made. “Service to the public” 
became the motto. Clamor for rate cutting 
ceased. Public rancor diminished. The public 
relations men became professionals. Their work 
spread throughout the business world. 

This is not to say that there is not a lot of 
bunk in advertising and “professional” public 
relations work. But perhaps such an emollient 
is necessary in an era in which unrestricted com- 
petit‘on has turned into unrestricted monopoly. 

The point is that the public was appeased only 
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because its complaints were largely removed. 
Not entirely, of course. That never can be. 

The lawyer has always known that he is the 
one who pins his client’s opponent to the mat, 
as well as the one who commonly counsels set- 
tlements. He has never expected to be loved 
always and by everybody. But, and this is his 
weakness, immersed utterly in his attempts to 
advance every client’s interest, it is all but im- 
possible for him to acquire an objective view 
of the work of his profession. Even more is it 
impossible for the average layman to understand 
the function and loyalties of the attorney. 

How many lawyers, all through our immer- 
sion in the sea of bootlegging, ever considered 
the lawyers’ relation to that flourishing busi- 
ness to be any reflection on his profession? 
That relation, finally, was much exaggerated by 
the public. Exaggerated the more, when lawyers 
insist that a special glory of their profession 
lies in the fact that they, more than any other 
group, make the laws, and it is obvious to every 
layman that they do wholly control the making 
of the laws of civil and criminal procedure and 
as judges construe and apply these laws. 

Instances could be multiplied indefinitely. It 
would seem that the important point is that our 
profession has reached the point of objectivity. 
It also realizes the necessity for concerted plan- 
ning and action. There is probably more grief 
over civil procedure than criminal, because in 
the latter field responsibility is scattered. Reme- 
dies are at hand. In the past year a score of 
proposals have been advanced, all practical, all 
within the scope of bar organizations big and 
little. The best of them do not call for a war 
chest. They will pay their way. 





Law Institutes Promote Cooperation 


Only three or four years ago no lawyer could 
foresee the present ferment in respect to “adult 
education” in the law and its practice. One of 
the most conspicuous activities of the organized 
bar in recent months has been cooperative 
courses of study under various names. It is 
well that the movement acquired standing and 
technic before the adoption of the new federal 
rules, which have so much stimulated studies. 
The movement is already so widespread and has 
attained such momentum that it is difficult to 
keep abreast of the news. A bi-monthly journal 
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can do no more than comment upon the phe- 
nomenon. 

For a generation such studies were the work 
almost exclusively of bar committee chairmen. 
Committee reports, mostly inaccessible, contain 
a wealth of information. Probably the first in- 
stance of a definite plan for cooperative instruc- 
tion came in 1920 through a contribution to the 
Central Law Journal by Henry C. Clark, of the 
Jacksonville bar. It was quoted in this Journal 
(vol. 3, p. 151). The author used the appro- 
priate name of “seminar” for his project, and 
outlined the present form in his proposal for 
courses under bar association auspices. 

Just three years later this Journal reported 
the first attempt in this field by the Jacksonville 
Bar Association, made in November, 1922. It 
is interesting to observe that among the four 
topics chosen for study two still seem modern— 
administrative law and declaratory judgments. 
There is something modern also in fixing the 
hour for four o’clock, so as not to lose time in 
lunching or dining. 

In the same report this Journal told of pioneer 
experience in Illinois in 1922, where Secretary 
R. Allan Stephens arranged for lectures of an 


.informative nature to encourage attendance at 


district bar meetings. The same article com- 
mented on the difficulty of making local bar 
meetings profitable, and therefore attractive. 


“The problem of making the local bar associa- 
tion meeting interesting, stimulating, possibly 
instructive is one not yet solved and, in fact, hardly 
realized. It should be realized because it is of 
very great importance. The lack of proper pro- 
grams for local bar association meetings is the 
principal reason for the failure to hold these 
meetings regularly and for the perfunctory nature 
of the few that are held.” 

It requires no argument to convince one that 
the present expansion of interest in institutes, 
law courses and clinics presages a time not dis- 
tant when all live associations will participate. 
This may be qualified by suggesting that district 
and regional institutes will serve lawyers of a 
number of counties. A new and _ profitable 
means for stimulating cooperation now exists. 
There is no drain on association treasuries. There 
is no strain on professional ties, for these studies 
are not controversial. Everything that brings 
lawyers into common effort helps to modify the 
rivalry which has too long held them apart. 


A large discretion given to the court, permitting the use of 
the jury when desired under such circumstances as appear proper, 
and referees and masters otherwise, will be of value to both bench 
and bar.— Judge Simon Ross, Court of Appeals, Ohio. 





Extending the Rule-Making Power to Federal 
Criminal Procedure 


By Homer CuMMINGS 
(Attorney General of the United States) 


After thirty long 
years of _ struggle, 
American lawyers are 
acclaiming the new 
rules of civil procedure 
for the district courts 
of the United States as 
the most notable pro- 
cedural reform which 
has been made in this 
country for more than 
half a century. 





For many years 
lawyers have been 
HOMER CUMMINGS charged by laymen 


with fostering techni- 
calities and delay. We have been charged with 
building up for purposes of our own a compli- 
cated legal mechanism which is at once confusing 
and unworkable. It was Josh Billings who said, 
“Going tew law is like skinning a new milch 
cow for the hide and giving the meat tew the 
lawyers.” I believe it was Charles Dickens who, 
in referring to the London fog, observed that the 
fog was thickest in Chancery Lane. 

There is a widespread and well founded be- 
lief that the search for justice through the law 
is a costly and time-consuming process. The re- 
action against this situation is reflected, in part, 
by the delegation to administrative tribunals of 
many of the functions which had customarily 
been committed to the courts. 

More and more we are coming to the realiza- 
tion that the public will not indefinitely entrust 
to the legal profession those functions which the 
legal profession does not effectively discharge. 
If our laws and our legal machinery become an- 
tiquated and unserviceable, we, as lawyers, must 
set our own house in order or confess judgment 
in the face of the charges which have been 
made against us. 

One of the most heartening manifestations of 
this generation of lawyers has been the almost 
universal enthusiasm with which they have re- 
ceived the new rules. I confess that when I pre- 
sided recently at an institute which was held un- 
der the auspices of the American Bar Association 
at Washington, D. C., I was deeply impressed to 
see 1100 lawyers, young and old, going to school 
again in the interest of a uniform, simplified, sys- 
tem of legal procedure. All over the country such 
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institutes are being held. Legal procedure is be- 
ing re-learned and on every hand amazement is 
expressed that the advisory committee which 
drafted these rules could, in the short compass of 
100 small pages, have set down a sensible, work- 
able system of civil procedure. 

However, we cannot be content with the pro- 
gress which these rules represent. There is much 
to be done. There remains one large field in 
which the rule-making power has not been exer- 
cised. I refer to our Federal criminal procedure. 

The rule-making power has already been ex- 
tended to equity, admiralty, bankruptcy, and 
copyright matters. Since 1934 we have operated 
under rules promulgated by the supreme court 
governing criminal cases after verdict. These 
rules have worked extremely well. Much less 
time elapses today between the verdict of the 
jury and the final determination upon appeal. 
They have been simple and serviceable. 

With this experience before us it seems in- 
evitable to me that we should explore the possi- 
bility of the rule-making power in the regulation 
of criminal procedure from the time of arrest on 
through to the jury verdict. I made such a pro- 
posal in an address delivered at the meeting of 
the federal judicial conference of the fourth cir- 
cuit at Asheville, North Carolina, in June of this 
year. I have been encouraged by the enthusiastic 
response of the profession. Many communica- 
tions, have been: received from judges, officials o° 
bar associations, and representatives of law 
schools. These persons have offered their serv- 
ices in bringing the proposal to fruition. 


To Make Trial a “Search for Truth” 


Having in mind the long struggle which pre- 
ceded the grant by the congress to the supreme 
court of the rule-making power in civil cases, it 
seems to me that we should lose no time in ex- 
ploring the implications of such an extension of 
the rule-making power to criminal procedure. I 
venture to suggest that such an extension would 
result in advantages in four separate particulars. 
First, uniformity; second, simplicity; third, flexi- 
bility; and fourth, growth. The basic underlying 
objective should be to make the criminal trial 
less of a game and more of a search for truth. 

Uniformity. Substantive Federal criminal law 
has of necessity always been uniform throughout 
all the Federal districts. Recent years have seen 
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a tremendous growth of that substantive law, 
particularly in 1934, with the enactment of the 
crime laws of the 73d congress. Our procedural 
law, however, has never been uniform. It has 
been governed by a strange admixture of Federal 
statutes, state statutes, and rules of common 
law. Federal criminal procedure is primarily gov- 
erned by Section 722 of the revised statutes 
(U. S. Code, title 28, sec. 729) which reads as 
follows: 

“The jurisdiction in civil and criminal matters 
conferred on the district and circuit courts by the 
provisions of this title, and of title ‘Civil Rights,’ 
and of title ‘Crimes,’ for the protection of all 
persons in the United States in their civil rights, 
and for their vindication, shall be exercised and 
enforced in conformity with the laws of the 
United States, so far as such laws are suitable to 
carry the same into effect; but in all cases where 
they are not adapted to the object, or are deficient 
in the provisions necessary to furnish suitable 
remedies and punish offenses against law, the 
common law, as modified and changed by the 
constitution and statutes of the state wherein 
the court having jurisdiction of such civil or 
criminal cause is held, so far as the same is not 
inconsistent with the constitution and laws of the 
United States, shall be extended to and govern 
the said courts in the trial and disposition of the 
cause, and, if it is of a criminal nature, in the 
infliction of punishment on the party found 
guilty.” 

Statutes Are Inadequate 


As Federal criminal law has grown, the con- 
fusing element of diversity in criminal procedure 
increasingly pervades the enforcement picture. 
The congress has on but few occasions, and with 
reference to but few phases of the procedural 
scheme, enacted statutes which are uniformly ap- 
plicable in all Federal courts. These enactments 
represent, when compared with the comprehensive 
criminal practice acts in many of the states, a 
mere smattering of procedural guides. The most 
important perhaps are these: the requirement that 
at least twelve grand jurors must concur in find- 
ing an indictment (U. S. Code, title 18, sec. 554); 
the provision permitting several counts in one 
indictment “which may be properly joined” (id, 
sec. 557); the contents of an indictment for 
perjury (id., sec. 558); effect of judgment on 
demurrer (id., sec. 561); the requirement that in 
capital offenses copy of indictment and list of the 
jurors and witnesses be furnished to the defend- 
ant at least two days before the trial (id., sec. 
562); hearings before committing magistrates 
(id., secs. 591 and 595); removal proceedings 
(id., sec. 591); and search warrants (id., secs. 
611-632). 
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These Federal procedural statutes are few in 
number and in this situation the common law 
must be looked to, that is the common law as 
modified by state constitutions and state legisla- 
tion. To follow the tortuous trail of modifica- 
tions is often a trying task. Under such a sys- 
tem there exists an inevitable element of un- 
certainty and confusion. But even if the trail 
through the forest of modifications were a clear 
one, still the Federal courts are not free of the 
entanglements of ancient common law procedure. 

We have, therefore, the confusing element of 
diversity, whereas the demands of modern times 
require uniformity. 

Simplicity 

Simplicity. The second objective—simplicity 
—is the one which has been so dramatically real- 
ized in civil litigation by the promulgation of the 
new rules. One of the finest tributes which I 
have heard paid to the new civil rules was the 
observation made by one of the representatives 
in congress when he said, “Why a high school kid 
could practice under these rules.” 

In recent years law book publishers have found 
it profitable to produce at least six separate vol- 
umes, of which I am aware, dealing with Federal 
criminal procedure. These books are attempts 
at simplification. But our criminal procedure 
must be traced through hundreds of volumes of 
decisions by the Federal district courts, circuit 
courts of appeals, and the supreme court of the 
United States. In fact, some of the most notable 
changes in our procedural law have been accom- 
plished by judicial decisions rather than by legis- 
lation. For example, see Schick v. United States 
(195 U. S. 65); Patton v. United States (281 
U.S. 276); and Funk v. United States (290 U. S. 
371). 

I do not for one moment suggest that criminal 
procedure should not develop by judicial process. 
I simply point out that Federal criminal proce- 
dure today is far more complex and confusing 
than our civil procedure as embodied in the new 
rules. 

Flexibility 


Flexibility. This is a point which hardly needs 
elaboration. It goes without saying that it is 
easier to make adjustments and improvements 
in our criminal procedure through the promulga- 
tion of rules of court than it is to secu-e the 
enactment of a Federal statute. As deficiencies 


in our procedure are discovered it is a compara- 
tively simple task to bring such matters to the 
attention of the judiciary and secure an adjust- 
ment of our procedural machinery. If such rules 
dealt with substantive rights which, in the crimi- 
nal law, border closely upon deep-seated consti- 
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tutional guarantees, it would be unwise to transfer 
from the legislature to the judiciary the responsi- 
bility of dealing with them. But such is not the 
case. We are dealing only with the question of 
procedure and consequently there should be no 
reluctance, on this score at least, to make the 
extension. The judges who are entrusted with 
the administration of the laws, and who watch 
daily the manner in which criminal litigation 
flows through the courts, are in a peculiarly 
strategic position to determine which procedures 
are at the same time efficient and fair. 


Growth 


Growth. Our Federal criminal procedure, ex- 
cept in limited and isolated instances, has re- 
mained untouched and unimproved for over a 
century. It has never been subjected to a 
thorough re-examination such as was conducted 
in several of the states with the adoption of the 
codes of criminal procedure in the middle of the 
last century. Moreover, it must be recognized 
that much useful information has been developed 
within the past ten or fifteen years. In the early 
1920’s we witnessed the advent of the modern 
crime surveys in Cleveland, Illinois, Missouri and 
other places. Some of the recommendations of 
these surveys were adopted by the legislatures 
of several states. For the most part, however, 
they were unheeded, largely pe-haps because pub- 
lic opinion was not then sufficiently articulate to 
make itself felt by the legislative bodies. One 
of the finest contributions in this field took the 
form of the American Law Institute Model Code 
of Criminal Procedure. This was a thorough, 
scientific product of skilled draftsmen. Even 
these recommendations were not extensively in- 
corporated into the criminal procedure of the 
several states. In addition to these studies, which 
I consider valuable source materials for the larger 
task ahead of us, we have learned much from our 
experience in the enforcement of Federal criminal 
laws particularly in the past five years. In fact 
I have urged upon the congress several amend- 
ments to Federal procedure, some of which I am 
happy to say have been enacted into law. 


To Improve, Not Restate Procedure 


The primary point, however, which I wish to 
make here is that it is not sufficient for us to 
secure simplicity, uniformity and flexibility. We 
should in addition take advantage of every work- 
able and well considered reform which experi- 
enced students of the subject have devised. In 
other words, we must improve our procedure— 
not simply restate it. It is highly important that 
when this matter is submitted to the congress, 
we should be in a position to demonstrate that 
in this field rule-making is preferable to legisla- 
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tion. That I have attempted in broad terms to 
indicate in this article. It is equally important 
that there be prepared an analysis of present pro- 
cedure so that its defects and imperfections may 
be readily apprehended and the reasons for a new 
approach more clearly understood. That I have 
not attempted to do. It involves much study. 
But it is necessary ground work. I submit that 
it is a most worthy task and one to which the 
Department of Justice, the American Bar Asso- 
ciation, the American Judicature Society, and 
other interested groups, working in unison, might 
profitably devote their energies. 





Complete Report on Legal Aid by Bar 


On behalf of the standing committee on legal 
aid work of the American Bar Association, Pro- 
fessor John S. Bradway has compiled complete 
information concerning the present situation in 
a volume just published which contains a fore- 
word by Arthur T. Vanderbilt and comprises 228 
pages. Copies are obtainable at the ABA head- 
quarters office. 

The book is admirable in two respects; it is 
complete and it is timely. Not only is an account 
given of the legal aid work being done by numer- 
ous state and local associations but an evaluation 
of this work in each instance is presented. This 
makes it a manual of instruction, something pres- 
ently needed. The author is equipped by years 
of familiarity with all phases. 

Mr. Vanderbilt speaks of the “fundamental 
duty of every lawyer who would be true to his 
profession to do everything within his power, indi- 
vidually and in concert with his fellows in bar 
associations, to perfect that part of the social 
order, for which he is primarily responsible—the 
administration of justice... The main objective 
of the book is to present the record, not as an 
historical record, but as a basis for future activ- 
ity. Even if the organized bar has but recently 
lent its support to the movement, there is good 
reason to believe that in the near future bar asso- 
ciations will become more and more interested, 
and I confidently expect that within our genera- 
tion we shall see the organized bar become respon- 
sible for the proper and efficient conduct of legal 
aid work throughout the nation... I believe that 
few fields can yield a more beneficial harvest of 
tangible, practical results than that of legal aid. 
With these considerations in mind I commend 
this book to the attention of every member of the 
legal profession and particularly to the officers 
of every bar association, and I venture to express 
the hope that the story told in the following pages 
may inspire them to constructive and sustained 
activity for the further growth and development 
of a more perfect legal aid service.” 
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A Standard Offered for “Full Appellate Justice” 


Notwithstanding innumerable variations in civil 
practice and procedure throughout our nation 
there is remarkable uniformity in the trial of ac- 
tions at law. We have a set mode, a long estab- 
lished convention; an experienced trial lawyer 
would undertake to represent either plaintiff or 
defendant in any ordinary cause in any court of 
general jurisdiction from Cuttyhunk to San 
Diego. He might learn in any such case no un- 
accustomed practice except in respect to charg- 
ing the jury, which is not part of the advocate’s 
function. 

The point is that, whether our trial practice is 
sufficient to its ends or is as archaic and unrea- 
sonable as many laymen and some lawyers assert, 
it is so conventionalized that any departure from 
the routine method not acceptable by counsel is 
almost inconceivable. Lawyers can rely upon 
the custom which affords them every opportunity 
to examine witnesses and argue to jurors. 

But when it comes to modes of hearing and 
determining cases on appeal there is no such de- 
pendable convention. There is, of course, an 
explanation, or excuse, for every variety of mode 
employed by appellate courts. In this field, for- 
tunately, the legislatures have not dominated. 
These courts generally are subject to limitations 
which hamper free action, but often these limi- 
tations are self-imposed. In recent years there 
have been a number of improvements, in most of 
which bar opinion, expressed through bar organi- 
zations, have played a part. In other instances 
the appellate judges have made improvements. 
Some details of the efficient methods of operation 
in the Ohio supreme court were reported in this 
JourNAL (vol. 20, p. 240), Reference has been 
had also to the clearing of dockets in Indiana and 
Wisconsin. 

In this field it has often been proved that effi- 
cient methods not only insure individual partici- 
pation by every member of the appellate court 
but also effect a saving in time. In a number of 
states the regular use of divisions of the supreme 
court has worked satisfactorily and has done 
much to prevent “one-man decisions.” 

Lawyers and judges rarely reveal the scientific 
attitude. Law, of course, will always be outside 
of science in the strict meaning of the word 
science. But the technic of analysing, experi- 
menting and choosing in a critical manner accords 
with the spirit of science. Consciously or not our 
appellate judges, being rather free from rigid 
rules not of their own adoption, do treat the sub- 
ject matter of appeals in what may be called a 
scientific manner. But not so, for the most part, 


their treatment of their own methods of dealing 
with cases. 

And the reason for this may be said to lie in 
the fact that the judges on appeal are amateurs. 
One by one, or sometimes in couples, trial law- 
yers or trial judges become members of appellate 
courts. They properly take hold of a system long 
established, and bend every energy to adapt their 
modes to the local standard. We know the con- 
sequences. The instance recently cited of an un- 
named court in which two justices signed, in the 
course of several weeks, both majority and minor- 
ity opinions, calls for no proof; it is a plausible 
statement, just as the two opinions were plausible. 

We are told that Dean Pound, under the 
auspices of the National Conference of Judicial 
Councils, is to submit a study of appellate court 
organization. This will doubtless include the pur- 
poses and accomplishments of various kinds of 
organization. It will, presumably, set up some 
standards of accomplishment, and afford advice 
as to means for achieving standard results. 

There has always been an ideal of efficient work 
by appellate courts; this is inescapable. But it 
has been in the main an ideal not concretely ex- 
pressed. That such a standard has been offered 
recently, is the excuse for this article. 


Judge Denman’s Standard 


Judge William Denman, of the ninth circuit 
court of appeals, now well known to readers of 
this JOURNAL, in a recent article which gives at 
some length his views concerning the necessary 
increases in staff and expenditure in case the fed- 
eral courts are to afford full review of the rulings 
of administrative bodies, sets forth a standard. 
He says that the “pressure of litigation now is 
generally believed by the federal bar in many 
jurisdictions to be denying the present litigants 
full appellate justice.” And further: 

“By this I mean: 

“(1) Full preparation of each judge prior to 
the hearing on the record and briefs; 

“(2) Argument, as in the English appellate 
courts, not desiccated by a forty-five minute or 
hour limit, but until the judges, fully advised of 
the record and briefs, and participating in what 
is really a conference with the litigants’ attorneys, 
are satisfied they have extracted everything of 
value the latter have to offer; 

“(3) Decision by judges each of whom is inde- 
pendently prepared and has fully participated in 
a conference by all three, followed by; 

“(4) An opinion in which is embodied the prod- 
uct of the full judicial power of the three par- 
ticipants.” 
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Judge Denman thinks of an appellate bench of 
three judges, as is customary in the circuit court 
of appeals. The larger the bench the more diffi- 
cult is it to bring about anything approaching 
equal participation. A wide survey would be 
likely to convince one that courts of three judges 
come nearer to “full appellate justice,” than the 
larger and less wieldy ones. And it might well 
appear proper to grant rehearings to a larger 
bench only in cases involving a public interest. 

Curious statements are occasionally made con- 
cerning oral argument. By some it is deprecated, 
but only when it is pro forma and separated in 
time from the decision of the case. Under such 
conditions argument does little more than con- 


Technic of Conciliation 


[ The law reviews and bar journals publish every 
year hundreds of articles concerning trial pro- 
cedure, but only a few are directed to the mat- 
ter of “the law’s delay,” which is the major con- 
cern of our judges. It is in the larger cities, 
usually, that delay has seemed all but incurable, 
and in a few of these cities that the judges have 
made the most progress as active, rather than 
passive, administrators. 

The start came in the “organized” municipal 
courts, provided with a responsible administrative 
head. It was in the municipal court of Cleve- 
land that the possibilities of informal procedure 
for small claims was worked out in what has 
been called the conciliation branch. This ex- 
periment grew out of information concerning long 
established procedure in Norway and Denmark, 
where most cases are first dealt with by an 
official conciliator before the claimant can begin 
his action. 

In Cleveland, Minneapolis, Los Angeles and 
some other cities small claims suits are begun 
in the conciliation branch and many of them 
are adjusted speedily. If trial is required it is 
trial without frills. 

While this practice was meeting the need suc- 
cessfully as to small claims, it became apparent 
that in the courts of larger jurisdiction a ma- 
jority of all cases filed never reached trial. These 
cases cluttered up the calendars and often dis- 
rupted trial lists by reason of settlements made 
at the latest possible moment. 

When, in Cleveland, the court of general juris- 
diction acquired an administrative head, means 
for making the court’s work “current” were 
studied, and one result was the institution of 
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ciliate advocates; it wastes the time of the judges. 
But in courts where oral argument is closely 
coupled with decision the lawyers often are able 
to save the judges a great deal of wearisome 
search through long records and briefs. Counsel 
further are able to know that the points by them 
considered decisive are pressed upon the judges, 
and the judges learn that these points cannot be 
ignored in their opinion. 

We doubtless have many cases too cumbersome 
to be decided upon completion of the argument, 
but not all, and it would be a wholesome sequel 
to the proper use of oral argument to render de- 
cision at once if the judges agree. 


Developed in Milwaukee 


a conciliation branch. Counsel were invited to 
attend a conciliation hearing. These hearings 
increased the number of voluntary settlements 
and helped to stabilize the trial calendars and 
reduce the impending load of litigation. 

There has been varying success with such 
hearings in Cleveland and Detroit. In the former 
city it was found that the personality of the 
judge was a big factor. For a number of years 
Judge Pearson made a great success of concilia- 
tion, acquiring the soubriquet of “The Old Set- 
tler.” The title appears to have been coveted, 
because it was recently arranged for a rotation 
of judges in this branch. 

In Detroit there was moderate success in vol- 
untary attendance at conciliation hearings, and 
the experience gained had something to do with 
the institution of the pretrial hearing, applying 
to all cases, and extremely effective in expedit- 
ing trials as well as permitting of agreed judg- 
ments. 

There is now persuasive information concern- 
ing voluntary advance hearings in the circuit 
court of Milwaukee County. This court of gen- 
eral trial jurisdiction has nine judges. Two are 
assigned to domestic relations cases. There is a 
“calendar judge,” selected periodically by the 
bench, and for the past six years he has had 
general charge of the trial calendar and of con- 
ciliation hearings. 

As in other cities, this development came when 
other means, if any, for reducing the court’s ar- 
rearage, had failed. The experience had is of 
great value, because there is considerable technic 
involved, as will appear from the description of 
the work generously prepared for this Journal 
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by Judge Daniel W. Sullivan. It should be un- 
derstood that both conciliation and pretrial hear- 
ings are entirely within the discretion of every 
court. Statutory authority is not needed. In 
Wisconsin, more than in any other state, dis- 
covery procedure is the usual practice. The bar 
has been long accustomed to preparing cases to 
the end that surprise may be reduced to a mini- 
mum. Judge Sullivan shows how the practi- 
tioner’s fear of innovations is in time dissipated. 
—EpIror. | 


Since the court has been in operation the time 
within which a contested case may be reached 
for trial has been reduced from upwards of two 
and one-half years to from nine to ten months. 
In addition, due to recent statutes governing 
special types of cases, as well as a more liberal 
policy pursued by the court, a much larger num- 
ber of cases than theretofore are advanced for 
immediate trial. The number of settlements av- 
erage between five and six hundred per year. 


Objectives of Conciliation Hearing 


While the settlement of cases is the primary 
function of the conciliation branch, that is not 
its sole purpose. If the parties are unable to 
agree to a disposition of the case on the merits, 
an attempt is made to procure a jury waiver if 
the case is one at law. This is especially urged 
in contract actions and in actions generally in 
which important or difficult legal questions are 
involved. In the latter class of cases attorneys 
are generally agreeable to a trial before the court 
so as to avoid the greater possibility of error 
which might result from quick decisions which 
are inherent in jury trial. At the same time a 
discussion is had with counsel as to the man- 
ner in which the trial may be expedited. Stipu- 
lation of all facts possible, admission of copies 
of documents and of secondary evidence gen- 
erally, where the production of originals would 
involve needless expense and possible delay, are 
some of the many matters as to which an agree- 
ment may be reached. 

It is generally true that each side is in a posi- 
tion where it finds concessions from the other 
side desirable, and the conciliation conference, 
under the direction of a judge of the court, is 
a most opportune time for agreements with re- 
spect to facilitating proofs. It is apparent, there- 
fore, that even if efforts at settlement have been 
futile, if a stipulation shortening the trial or 
lessening the possibility for error is reached, the 
hearing has been worth while. It is sometimes 
possible, as a result of the settlement confer- 
ences, to so shorten or simplify the issues as to 
warrant the court in setting the case down for 
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immediate trial. It must be admitted, however, 
that efforts to simplify the issues have not been 
as successful as had been hoped. 

The conciliation is generally held a consider- 
able period in advance of the trial, a fact which 
makes attorneys reluctant to agree in advance 
of the trial. The work in many instances must 
therefore await the assignment of the case for 
trial, after the expense and trouble of procuring 
evidence, which might be agreed upon, has been 
incurred. It is believed that much might be done 
by lawyers and bar associations to supplement 
existing statutory provisions to shorten trials 
and facilitate proofs by encouraging the use of 
every available means to that end. 


Procedure 


Under the provisions of the code, when an 
action or proceeding is at issue, a notice of trial 
is served and filed and it is then placed upon the 
trial calendar. Before being assigned for trial 
and while it is awaiting its turn upon the cal- 
endar, the parties are requested to attend a con- 
ciliation conference. A postcard, with an at- 
tached return card, is first mailed to the attor- 
neys to ascertain if the case is ready for a hear- 
ing. This has been found necessary because 
discovery examinations, further investigation, and 
in some instances negotiations for settlement, 
are already in progress which make an immediate 
hearing inadvisable. When the parties indicate 
that they are ready to consider settlement, a date 
and hour for the hearing is fixed and the attor- 
neys notified. Hearings are set for each half 
hour between 10 a.m. and 5 p.m: of each day. 
It should be emphasized at the outset that at- 
tendance at a conciliation conference is not com- 
pulsory. Nor are attorneys made to feel that 
by participating in discussions they are thereby 
obligated to reach an agreement of settlement. 

Each case is settled only if and when, after 
full discussion and consideration, an amount is 
agreed upon or a basis of adjustment reached 
through which each lawyer feels that the inter- 
ests of his client will best be served. If there 
is one factor more than any other which has 
been responsible for the success of conciliation 
in this court, it has been the fact that the hear- 
ings are entirely free from any element of co- 
ercion. 

The proceedings at the conciliation conference 
are entirely informal and are held in the cham- 
bers of the judge. The attorneys sit around 
the conference table and the discussion is opened 
by plaintiff's counsel with a statement of the 
case and what he is prepared to prove upon the 
trial, followed by a similar statement from de- 
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“The Dallas Bar Speaks”—and What a Story! 


The second year book of the Dallas Bar, en- 
titled The Dallas Bar Speaks—1937, is issued es- 
pecially to preserve twenty-four addresses deliv- 
ered at Saturday forenoon sessions. It is a hand- 
some volume dedicated to the veteran but vigor- 
ous Harry P. Lawther, fifty years a practitioner, 
and contains besides the addresses his portrait, 
those of other officers, a roster and the names of 
members who have died during the past year. 

The Association claims, with 820 out of 850 
resident lawyers, to be the fourth largest city as- 
sociation in the country. Its membership in- 
creased twenty-eight percent in the past year. 
This astonishing growth, coming closer no doubt 
to one hundred percent than in any other large 
city, is credited to the weekly sessions and ad- 
dresses, which revealed unforeseen talent, and af- 
forded both instruction and entertainment. We 
all know of the Southerner’s ability to entertain, 
so it should be added that instruction is by far 
the major element in the addresses. 

Since a review of the addresses is impossible in 
reasonable space, it is best to mention, if only 
briefly, activities of this Association, other than 
the weekly sessions, which have made it what 
it is. 

A local practice committee meets regularly with 
the judges, with the result that for the first time 
in ten years dockets have been cleared. The time 
for reaching trial has been cut in half. 

Banquets have been given in honor of a new 
federal district judge, the justices of the court of 
civil appeals, the supreme court, the court of 
criminal appeals, the U. S. circuit court of ap- 
peals, the directors of the state bar association 
and the new president, J. Woodall Rogers. There 
have also been dances and stag d'nners. 

There have been weekly radio broadcasts on 
legal subjects. 

The law enforcement committee has cooper- 
ated with the grand jury in respect to all cases 
touching the courts and the interests of the bar. 

A speake:s’ bureau has been maintained. 

A relief committee has aided lawyers in dis- 
tress by securing remunerative appointments, has 
visited and sent flowers to those who were ill. 

An office has been maintained in the court 
house with a full time secretary. 

A county law library is maintained through fees 
assessed on the filing of each lawsuit. In the past 
year 10,000 persons used the library. 

The Junior Bar Association received a remis- 
sion of half the dues paid by members who have 
practiced less than seven years. It has weekly 
meetings with an average attendance of forty. 


There is no committee without at least one junior 
member. 

A jail committee has brought about improve- 
ments in administration. 

The grievance committee consists of a chair- 
man and twelve members, and operates in three 
sections. If disbarment is indicated reference 
is had to the enforcement committee. Activity 
here has resulted in a diminution of complaints. 

The committee on investigation of applicants 
for admission is fortunate in a rule of the su- 
preme court that it will admit none who have not 
been approved by the committee. In the past 
year 150 candidates were investigated as to char- 
acter. By “punitive and preventive methods” the 
Association has raised “moral standards and eth- 
ical conduct.” 

The legislative committee, realizing that able 
judges cannot be obtained unless salaries are ade- 
quate, induced the legislature to provide an ad- 
ditional $1,000. Various recommendations on law 
reform were enacted. 

Another committee obtained 200 members for 
the Texas State Bar Association. 

A committee has prepared for publication a his- 
tory of the Dallas Bar with biographies and a 
list of all publications. 

The Association published its unique year book, 
The Dallas Bar Speaks. 


Bar Sets Admission Standard 


The Association last year required the law 
schools of Dallas to comply with the ABA stand- 
ard for approved schools, under a rule of the 
supreme court which requires a certificate from 
the local bar association before a candidate can 
take the bar examination. The Association re- 
solved that no candidate would be certified to 
take the examination unless he had graduated 
from a school approved by the American Bar 
Association. The law schools complied. 

The foregoing are the briefest possible state- 
ments of remarkable achievements, to which may 
be added the fact that the Association listened 
to some addresses which severely criticized bench, 
bar and procedure. 

The reader will agree that the nine pages which 
succinctly tell of this progress in a short period 
are properly concluded with these sentences: 


“It has been an outstanding year in our history. 
From a passive body it has developed into a real 
force in the local bar and in this community. The 
vigor and the vision of the men in control give 
promise that in the future real progress will be 
made in curing the internal and external ills of 
the profession.” 
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This is a modest summing up. Where is there 
a bar association in a city of the size of Dallas, 
or twice as large, than can render as good an ac- 
count, or cannot borrow much from this record? 

To no individual and no small group could all 
the credit for these great achievements be ac- 
corded. One is forced to believe that Dallas has 
a remarkable body of practitioners. Perhaps 
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other cities where the bar is only dormant could 
match it. But it is appropriate to add that in 
the past two years the presidents were, succes- 
sively, D. A. Frank and J. Cleo Thompson. 


And, appropriate or not, it may be said also 
that there are eleven Dallas lawyers who are 
members of the American Judicature Society. 


Pennsylvania Rule-Making Machinery at Work 


In a little more than one year there has been 
a brilliant demonstration of the principles of 
judicial rule-making and judicial supervision in 
the state of Pennsylvania. The way was opened 
by the legislature in conferring both rule-mak- 
ing and administrative power upon the supreme 
court. These factors are essential if in any state 
a congeries of courts and judges are to become 
a judicial system in any full meaning of the 
term. 

This article supplements two, each of which 
told of astonishing employment of the powers 
given to, or imposed upon, the Pennsylvania su- 
preme court. The first, appearing in the JouRNAL 
for December, 1937 (vol. 21, p. 101) merely 
tells of the powers conferred. The act provided 
for the creation of a rules committee to which 
all court officials are required to submit needed 
information. The second article, in our succeed- 
ing April number, (vol. 21, p. 198), presented a 
sensational development. Trial judges had been 
required to report on decisions withheld more 
than six months after trial. In his report to the 
supreme court which received wide publicity, the 
Chief Justice commented upon dilatory judges 
by name and numbers of cases, and recom- 
mended stern measures for lawyers who delayed 
briefs. About two months later he was able to 
report further that of 146 delayed cases only 
three remained. The remedy had been found. 

To an outsider it looks as though Pennsyl- 
vania judicature were being reconstructed ac- 
cording to design. The legislature found ready 
for action a chief justice with an unusual con- 
cept of the duties of his office, it found a court 
prepared to act with him, and a bar qualified 
to take its very important role. All the factors 
exist and all have been at work. 

Since our last report the rules committee has 
been busied with a study of miscellaneous court 
rules applicable to the business of the civil 
courts of record, which will be published in the 
Pennsylvania State Reports. The order of the 
supreme court approving the rules gives them 
effect on March 20, 1939. 

For the foregoing information as to the latest 


progress the JOURNAL 
is indebted to Mr. Al- 
bert Smith Faught, 
secretary of the rules 
committee, who gener- 
ously prepared the fol- 
lowing information. 


Recent Product of 
Rules Committee 


In the present series 
there are twenty-eight 
rules which were unan- 
imously recommended 
by the procedural rules 
committee, and ap- 
proved by the supreme court as submitted. The 
new rules all relate to the business of the civil 
courts of record. Notes, prepared by the com- 
mittee, are appended to the new rules. 





ALBERT S. FAUGHT 


The rules cover the following subjects: 


1. Agreements of Attorneys. 
2. Agreements as to Contingent Fees. 
3. Payments by Attorneys. 


4. Payments to Persons in Connection with 
Litigation. 

5. Canons of Ethics. 

6. Petitions and Answers. 

7. Petitions to be in Paragraph Form. 

8. Answers to Petitions to be in Paragraph 


Form. 

9. Duty of Petitioner to Proceed After Answer 
Filed. 

10.. Form of Briefs. 

11. Oral Arguments. 

12. Pre-Trial Conference. 

13. Consolidation and Severance of Actions and 
Issues. 

14. Preferences on Trial Lists. 

15. Assigning and Setting Aside Preferences 
on Trial List. 

16. Grounds for Continuance. 

17. Costs on Continuance. 

18. Party Not Ready When Case Is Called for 


19. View of Premises. 

20. Challenge to the Array. 

21. Peremptory Challenges. 

22. Attorneys as Witnesses. 

23. Conduct of the Jury Trial. 

24. Regulation of Order of Proof. 
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25. Summing Up. 

26. Points for Charge. 

27. Exceptions to the Charge. 

28. Testimony as to Misconduct of a Juror. 


Rule 12, governing pre-trial conference, was 
taken almost verbatim from rule 16 of the rules 
of civil procedure established by the United 
States supreme court for the federal district 
courts. 


Rule 5 adopts the canons of ethics of the 
American Bar Association, and reads: 


“The canons of ethics of the American Bar As- 
sociation, as from time to time existing, shall be 
and become standards of conduct for the attorneys 
of the court. It shall be the duty of the Protho- 
notary at all times to keep a copy of the canons 
available for inspection.” 


In preparing the rules close study was given to 
the existing rules of the courts of common pleas 
throughout the state. An example of the use of 
past experience in particular counties may be 
illustrated by Rule 2, and its annotation: 


“Rule 2. Agreements as to Contingent Fees. 

“Agreements between attorney and client relating 
to compensation wholly or partly on a contingent 
basis shall be in writing, executed in duplicate. 
One executed copy shall be delivered to the client 
at the time of making of the agreement, and the 
other shall be preserved by the attorney for at 
least two years after final judgment or settlement 
of the case. Such agreements shall be subject to 
inspection by the Court, by the appropriate com- 
mittee of the Bar Association of the County or of 
the Court, and by the Board of Governance of the 
Supreme Court.” 

Note: The first sentence of this rule is based 
on Philadelphia rule 215 (5), originally adopted 
on January 11, 1929, Northumberland rule 43 (3) 
(Feb. 18, 1929) and Allegheny rule 43 (c) (Jan. 
17, 1934). The second sentence is an expansion 
of Northumberland rule 43 (4). The local rules 
above referred to are limited to negligence cases 
and claims for damages for personal injuries. Their 
principle has been made applicable in this Rule to 
all types of claims and cases. 


The twenty-eight rules described become ef- 
fective on March 20, 1939. A pamphlet con- 
taining a copy of the new rules may be obtained 
on request to the Secretary of the Procedural 
Rules Committee, Room 456 City Hall, Phila- 
delphia, Pa. The same pamphlet contains an 
order of the supreme court entered on April 11, 
1938, promulgating a rule which became effective 
on October 10, 1938, requiring monthly reports 
from all non-appellate courts of record showing 
matters “pending in their several courts which 
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have been submitted to any judge or judges or 

court en banc for decision” and which “have re- 

mained undisposed of for thirty days or more 

after submission to such judge or judges.” 
Sections 4 and 5 of this rule read: 


“Section 4. If any matter so submitted remains 
pending and undisposed of at the end of ninety 
(90) days after its submission, the judge having 
the matter in hand, or the senior judge of the 
court en banc to which the matter was submitted, 
shall forthwith report, in writing, the cause of 
the delay to the Chief Justice of the Supreme 
Court. 


“Section 5. This rule shall apply to all equity, 
common law and statutory proceedings requiring 
decision, whether interlocutory or final.” 

The procedural rules committee have likewise 
been preparing rules of procedure and it may be 
expected that rules relating to particular topics 
will be submitted from time to time for the con- 
sideration of the supreme court. 

There are fourteen members of the procedural 
rules committee, each of whom, in addition to 
Dean Herbert F. Goodrich of the Law School of 
the University of Pennsylvania, is an attorney in 
active practice in some portion of the State. The 
chairman of the committee is the Honorable 
Robert von Moschzisker, a former chief justice 
of the supreme court, whose judicial experience 
covered several years as a common pleas judge 
in Philadelphia, and a full term of twenty-one 
years as a member of the supreme court. The 
names of the fourteen members are: 


Hon. Robert von Moschzisker, Philadelphia, Pa. 
Dr. Herbert F. Goodrich, Philadelphia, Pa. 
Philip Werner Amram, Philadelphia, Pa. 
John G. Buchanan, Pittsburgh, Pa. 
Edward J. Fox, Jr., Easton, Pa. 

George Ross Hull, Harrisburg, Pa. 

F. Lyman Windolph, Lancaster, Pa. 

Seth T. McCormick, Jr., Williamsport, Pa. 
Andrew Hourigan, Wilkes-Barre, Pa. 
Francis B. Quinn, Erie, Pa. 

Franklin L. Wright, Norristown, Pa. 

P. J. Little, Ebensburg, Pa. 

John H. Fertig, Harrisburg, Pa. 

H. Eastman Hackney, Pittsburgh, Pa. 


The treasurer of the committee is the Hon. 
Charles A. Waters, prothonotary of the supreme 
court for the Eastern District. 


Albert Smith Faught, 
Secretary, Procedural Rules Committee. 








Senior Judges Plan to Integrate Federal System 


I have spoken of the judicial Conference of Senior Circuit 


Judges. 


This furnishes an opportunity for an exchange of infor- 


mation as to the efficient discharge of judicial duty. The Council 
holds the promise of a Judicial Council of supervision and recom- 
mendation.—Chicf Justice Hughes, May 7, 1936. 


Recent developments justify not only the hope, 
but even a reasonable expectation, that the fed- 
eral system of courts, will before long constitute 
a model which may mutatis mutandis, enable 
state judicature to emerge from chaos to order. 
The report of the annual conference of senior 
circuit judges, (published in the November issue 
of the Amervican Bar Association Journal) is a 
profound exhibit. The commendation everywhere 
given the rules of civil procedure for the United 
States district courts supports the thesis. 

The virtual accord between the judiciary com- 
mittees of the congress, the department of jus- 
tice and the conference of senior circuit judges 
as to existing needs, and the main avenues to 
advance, justifies hope. There is even a reason- 
able prospect that in due season there will be a 
clearing of the jungle of federal criminal pro- 
cedure. 

Much of this frank enthusiasm derives from the 
report submitted by the conference, and doubt- 
less attributable to authorship by the Chief Jus- 
tice. One recalls the vehement stand taken by 
Chief Justice Hughes when some persons with in- 
fluence hesitated over the question of providing 
a single procedure for cases in equity and actions 
at law. The conference report will well bear 
two or more readings, though it does by no 
means commit the conference on all points. There 
is yet work to be done. 

In some respects the most important part of 
the report is that which refers to Attorney Gen- 
eral Cummings’ proposal to have the business 
affairs of the courts turned over to the judiciary 
and then proceeds [quoting] to “another objec- 
tive [which] is to secure an improved super- 
vision of the work of the courts through an or- 
ganization under judicial control. These objec- 
tives, as well as the provisions of the bill in 
question [the Ashurst bill], were fully discussed 
in the conference. In order to attain the desired 
ends, and to meet such objections as had been 
urged to the pending measure, the conference 
provided for the appointment of a committee 
to prepare a recommendation, subject to the ap- 
proval of the conference, ‘having in view the in- 
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corporation of the provisions of the present bill 
looking to the transfer of the budget from the 
department of justice to the administration of the 
courts by some proper means, and likewise em- 
bracing a provision looking toward the establish- 
ment of judicial councils or some other like 
method within the several circuits and the Dis- 
trict of Columbia for the control and improve- 
ment oi the administration of justice therein.’ 
This work on behalf of the conference is to be 
prosecuted in collaboration with the Attorney 
General.” 

The report names as members of the commit- 

tee: Chief Justice Groner, Washington, and 
Judges Manton, Parker, Evans and Stone. The 
Atterney General has appointed as his commit- 
tee: Arthur T. Vanderbilt, chairman; Alexander 
Holtzoff and Gordon Dean, Gen. Cummings’ as- 
sistants; George M. Morris and Dean Herschel 
Arant. 
We quote again a part of one sentence: 
. . . the administration of the courts by some 
proper means, and likewise embracing a provision 
looking toward the establishment of judicial 
councils or some other like method within the 
several circuits . . . for the control and improve- 
ment of the administration of justice therein.” 

It is well at this point to remember that on 
the part of all who participate in this great un- 
dertaking sincerity is to be assumed and an earn- 
est desire to create the best possible system. It 
is well also to bear in mind that it is legislation 
which is undertaken, not a constitution with a 
combination-lock amending clause. Legislation 
is always, if unconsciously, experimental. In the 
present case we have, if not sufficient experience, 
at least assurance of great benefit from any com- 
promise plan. 

The adaptation of these principles, or theories, 
with the Ashurst bill should not be difficult. 
There is entire agreement that the fiscal affairs of 
the system and the direction of the activities of 
the clerks and other court officials should be trans- 
ferred to the judicial department, and be “under 
judicial control.” This system can readily be 
transferred from one department to the other. 


“ 
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The statistical recording and reporting will be 
continued, and perhaps amplified. Instead of an 
annual report by the attorney general there will 
be data always available. Some of the informa- 
tion may be needed for monthly summaries, and 
some quarterly. The operation of the act will 
depend upon needs which are disclosed by ex- 
perience. 


Significance of Proposed Change 


So far, one may wonder why as much cannot 
be done under the present arrangement. The 
principal reason for the change lies in the oppor- 
tunity that control of recording and reporting by 
the judiciary affords for a continuing view of 
administration as a whole, which includes the di- 
rection of the activities of judges. 

“Under judicial control” is a term which in- 
cludes the assignment of individual judges to 
courts (preferably within a circuit) and assign- 
ment at times to particular classes of cases. It 
implies a continuing supervision to enable the 
corps of judges in each circuit to assist each other 
along accepted administrative lines. 

With full reporting as to each trial court it be- 
comes possible to meet practical needs of a vari- 
ety of sorts. The suggestion was made last year 
by Judge Harry A. Hollzer, of the district court 
in Los Angeles, that there be “a branch judicial 
council” in each circuit. (Jour A. J. S. 22:62, 
Aug. 1938). Judge Hollzer, who for several years 
acted as administrative head for the California 
judicial council, suggested a circuit council com- 
prising one circuit judge and two district judges, 
as a circuit administrative committee, which could 
well be called a circuit judicial council. 

The new committee of the Conference of Sen- 
ior Circuit Judges will have considerable infor- 
mation to draw upon in recommending details of 
an administrative system. As far as possible the 
act of congress should confer broad powers and 
so permit of developing the system through ex- 
perience. Progress by “trial and error” is not 
“muddling through.” Considerable comment has 
appeared as to ways and means. (Jour. A. J. S., 
21:86, Oct. 1937.) 


Coordination Through the Director 


While decentralization of administration may 
be very useful there must be also in the system 
centralized supervision, so that the experience 
gained in one circuit may readily be made avail- 
able to all. This may be accomplished easily 
enough through the head of the administrative 
system, to be chosen by the chief justice or the 
Conference. A second meeting of the Confer- 


ence is foreshadowed to consider committee re- 
ports, and further develop opinion as to the na- 
ture of the needed legislation. Heretofore there 
has never been more than one meeting a year. 
When a system has been evolved with a responsi- 
ble director the operations from month to month 
may be supervised by councils within the circuits, 
readily assembled on short notice. The Chief 
Justice will, through his power of appointing the 
director, be the normal head of the system, but 
rarely, if ever, will he be needed for considering 
interim policies or any details. 


Nature of a Circuit Council 


The problem then centers on the nature of the 
circuit judicial council. It appears at once, that 
while responsibility may at times be served by 
members of a council, these will be rare occa- 
sions compared with the month to month details 
of administration. It would be a simple matter 
to specify the senior circuit judge in each circuit 
as the head of administration, taking counsel with 
others when he pleases. 

Objection to this simple course immediately 
arises. The plain fact is that not many judges 
have administrative experience or administrative 
talent. Success will lie in choosing carefully the 
judicial head of the work in each circuit. The 
act should leave this choice to “trial and error.” 

It is not that much time will be required by 
the judge who keeps abreast of affairs in the cir- 
cuit. That will be done by the ministerial staff, 
reporting frequently in each circuit, and to the 
director in Washington. It will not be so much 
a matter of time, as of individual interest and 
moderate talent. 

Decentralization, as expressed in general terms 
in the recent report, cannot be overlooked. Nor 
should the planners overlook the coordination of 
data and experience in all circuits through the 
headquarter’s office. 

Skilled business executives would work out a 
system readily, but count on reshaping it to suit 
needs arising after experience. 

Perhaps the foregoing gives some answer to the 
query as to the need for shifting the purely min- 
isterial work from the department of justice “to 
secure,” as the report says, “an improved super- 
vision of the work of the courts through an or- 
ganization under judicial control.” Advantage 
now lies in the fact that Chief Justice Groner’s 
committee has opportunity, if in doubt, to con- 
sult with judges who have previously had wide 
experience in coordinating judicial work in large 
cities. And it is hoped that the statute under 
consideration will permit of free experimentation, 
especially as to the particular judge or judges 
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whose talent for administration is to be relied 
upon in each circuit. 


More Judges to Banish Delay 


There are other features of this report which 
would have made any previous report notable. 
They are the more factual analysis of delays in 
disposing of cases, a more generous attitude to- 
ward the need for additional judges, a disposition 
to instruct trial judges as to utilizing new facili- 
ties for saving time in trials and a recognition of 
a need for unifying domestic rules in district and 
circuit courts. All these matters were dealt with 
candidly. 

As for additional judges it would appear that 
the conference for long acted on the principle that 
if it requested all that were needed it would 
shock the minds of congressmen. That theory 
has given way to the one expounded by Judge 
William Denman, who found that congress, 
though not moved by reports of overworked 
judges, would act when informed as to litigants 
deprived of rights. (See Critical Study of U. S. 
Trial Courts, Jour. A. J. S. 21:115, Dec. 1937, 
and Denman on Federal Court Needs, do. 22:57, 
Aug. 1938.) 

The fact is that congress created more judge- 
ships last year than the conference requested— 
twenty-two, and removed the restriction against 
the filling of a vacancy. And this was the con- 
gress bitterly opposed to the principal feature of 
the president’s bill which included a provision for 
more trial judges. 

The present report recommends nine additional 
district judges. 


Use of Pretrial Emphasized 


In the analysis of causes for delay it is made 
plain that statistics must be handled with dis- 
cernment or they lead one astray. The new 
rules are counted on for better results and em- 
phasis is placed on rule sixteen, for pretrial hear- 
ings, the text of which is almost literally re- 
counted. This emphasis is timely because the 
use of pretrial hearings is discretionary and 
judges may fail to understand that they gain, not 
lose, time, by setting many kinds of cases on the 
pretrial call. The report says: “If the district 
judges avail themselves of this opportunity, and 
proceed in the manner contemplated, there is 
every reason to believe that the speedy and ap- 
propriate disposition of cases will be greatly fa- 
cilitated. The real points of cases at issue may 
be ascertained at an early stage of the litigation 
and arrangements be made to avoid all delays for 
unsubstantial reasons.” 

So that the “dead wood” on the dockets may 
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be removed and the cases that are to be tried be 
brought to a speedy determination the confer- 
ence resolved: 

That there be a complete call of the docket 
every six months. 

That pretrial be provided as far as practicable. 

That reports as to such call of the docket be 
made annually to the senior circuit judge. 

That where such calls are not made by the 
judge of the district they should be made by a 
judge specially assigned by the senior circuit 
judge. 

To make uniform new rules for the circuit 
courts to conform with needs arising from the 
new code of civil procedure the conference ap- 
pointed a committee of supervision consisting of 
Judges Parker, Hicks, Wilbur and Phillips. The 
same committee will collaborate with the Attor- 
ney General in securing uniform procedure for 
cases coming to the circuit courts otherwise than 
through the district courts. 

A committee of district court judges consisting 
of Judges Knox and James was created w aid 
the circuit judges in bringing about uniformity 
in the rules of the district courts. 

It is submitted that these lesser matters are not 
merely indicative of the praiseworthy spirit, but 
proof of what has come to pass, a sense of re- 
sponsibility for the management of the people’s 
tribunals. 


Taft Fathered Conference of Judges 


Our federal court system in its long history has 
suffered many vicissitudes. We say “suffered” 
deliberately. As a system it never had an under- 
standing friend until William Howard Taft be- 
came chief justice. More than a lawyer and a 
judge, he understood the values inherent in or- 
ganization. When he first saw _ responsible 
organization at work in the Municipal Court in 
Chicago he was inspired by the hope of its um- 
versal extension. 

Opportunity came in the drafting of the meas- 
ure to provide a “flying squadron” of district 
judges to help enforce the Volstead act. The 
Chief Justice was able to graft on that measure 
the skeleton of the conference of senior circuit 
judges, hoping that it would grow to become an 
effective administrative organ. 

Addressing the judicial section of the Ameri- 
can Bar Association in 1921, while the Daugherty 
bill was pending, the Chief Justice dwelt upon 
the importance of judicial self-government. 
(Jour. A. J. S. 5:37-39, Aug. 1921.) The follow- 
ing quotations should be taken to heart by every 


reader of this article: 


“Tn the bill is another important feature that in 
(Continued, page 177) 














Do We Meet the Basic Need in Finding the Facts? 


By Cratre B. Brrp* 


The author of this article should be introduced as the first bar president 
to recommend in his annual address the integration of the bar in his state. 


That was twenty-four years ago. 


The recommendation was one of seven sub- 


mitted after a searching examination of the reasons for inadequate service by 


the profession to the State of Wisconsin. 


Among them were proposals for a 


paid secretary, for formal balloting on officers, for improvement of the statu- 


tory law and for a proper limitation of admissions to practice. 


Claire B. Bird 


has exerted ever since a stimulating influence in the Wisconsin State Bar Asso- 
ciation, always looking toward further progress by the profession in its public 


function. 


Do we meet the basic defect in finding the 
facts? 

It seems to me, No. 

I have watched with interest (and concern) 
the many activities of the public-spirited law- 
yers to meet the lay criticisms of our judicial 
procedure. Especially have I noted with hope 
the valuable work evidenced by the reports of 
our American Bar Association section of judicial 
administration. Here we see earnest and intel- 
ligent attack of many acute problems. Very 
good, but does it get to the root of the disease? 


The ultimate goal is the ideal that equal jus- 
tice shall be within the reach of every citizen 
without purchase or excessive cost. We are far 
short of that ideal today. All reforms of proce- 
dure are useless, if they are not an earnest of 
that fruition. 


We seem to think the English practice is 
worthy of emulation. It has, no doubt, improved 
their system, but the main defect remains. Liti- 
gation costs more than it is worth. It is beyond 
reach of the ordinary citizen. Talk about pre- 
trial procedure, simple pleadings, rules of evi- 
dence and so forth, all we will, we do not move 
very clearly toward the ultimate goal of exact 
justice without excessive cost. Is there a more 
fundamental attack needed? 


The judicial department of government should 
be adequate to give all persons, rich and poor 
alike, equal protection under the laws without 
unnecessary cost or factual discrimination re- 
sulting from inability to spend the money on 
investigation and litigation now required. I can- 
not think this is an Utopian ideal. Our existing 
situation by which the claimant’s lawyer feels 
contingent fees are necessary, and the greater 





*Of the Wausau, Wisconsin, bar. 


evil resulting from the solicitation by agents to 
get them, and on the other hand the excessive 
activities of claim agents and adjusters, all re- 
sult from the fact that we have no branch of 
the judiciary which attempts to take cognizance 
of anything else than controversies brought be- 
fore it by interested parties and determine them 
on what those antagonists present. 


Efficient Method Needed 


May we not better try to readjust our entire 
method of ascertaining and proving facts? We 
are woefully behind the times in this respect. 
We do not go at it as an efficient business con- 
cern would do to learn the truth of a given mat- 
ter. I feel that ultimately we must do that. 
That may mean a system of examiners to whom 
is referred questions of fact, with also the duty 
to find out in their own way and report the 
truth, with the reasons for it. If anyone wants 
a judicial trial of the facts, he should have it. 
but in nine cases out of ten, it probably will not 
be needed. The facts being known, the court 
can then apply the law in an efficient manner. 

We must see that every litigant and every 
person not a litigant has fair protection against 
overreaching by one who has superior resources, 
both for the employment of lawyers and the in- 
vestigation of facts and rights. 

This, no doubt, means the commercial disad- 
vantage of some lawyers, but still I think enough 
disinterested ones will be left to serve the pub- 
lic. I have no illusions in the matter. I want 
as little governmental interference with individ- 
uals as possible. I think the only way to pre- 
vent it in the judicial field is for us to show that 
we ourselves can make it efficient. 

Our jury system is obsolete. For determining 
the kind of facts which were the subject of ju- 
dicial controversy when it was inaugurated, it 
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probably is as good as any method. But the 
trials which have been in the public press the 
last few years emphasize its inadequacy. When 
there is a complicated trial (criminal, or even 
civil), where the defendants are numerous, with 
no precedent method of having produced the 
records and claims of witnesses, and the jury 
sitting for weeks, sometimes for months, usually 
without the opportunity to take any notes of 
the testimony or to have continual opportunity 
to see exhibits as testimony is given, no jury on 
earth, no matter how intelligent or well trained, 
can know what it’s all about. It simply is a 
farce. 

But have we an adequate system by which a 
judge can learn the truth? Judges are still hu- 
man, some industrious, some not. It is left too 
much to the diligent, partisanly employed 
lawyers and investigators to get the facts before 
the court. A recent article in the Ladies Home 
Journal (August, 1938, I think) as to custody 
of children brings out in bold relief the inade- 
quacy of our courts now to get the real truth 
in those many trials resulting in misfits of 
domestic relations. 


Extension of Court Powers 


We must radically change our methods. They 
should be more nearly like those adopted by 
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investigators and perhaps some bodies who sum- 
marily go out and learn the truth. They get 
it more accurately than our method of trial in 
court permits. Granted there are constitutional 
provisions, or if not constitutional, still wise 
legal provisions, which should assure a private 
litigant a judicial determination. If, however, 
pretrial examiners are given carte blanche, with 
subpoena and oath-administering power, to go 
out and learn the truth and then report it, the 
probability is in at least 90 per cent of the 
cases the facts so reported will be taken as 
final and a court will apply the law. 

If this means less work for lawyers, so be it. 
In the last analysis, we must accept the result. 
But probably the final result will be a law school 
output, better in quality, but less in quantity. 
However that may be, we cannot hope to re- 
tain our preemptive position as officers of the 
court, without the resulting limitation to the 
number of officers required by the court. 

_Unless we meet the problem drastically, the 
move for socialized medicine (whatever its 
merits and demerits), will soon progress to 
socialized (i. e. state directed) employment of 


lawyers. We can solve the problem better than 
politicians can? Are we ready to make the 
attempt ? 


Apply Business Methods in Making Up Issue 


Circuit Judge Hal W. Adams, of Mayo, 
Florida, made a study of the use of pretrial 
hearings and then penned the following article, 
which appeared in the Florida Law Journal for 
April, 1938. No better argument for the exten- 
sion of the new practice has yet been published. 

“Rules recently adopted by the supreme court 
of the United States governing federal district 
courts in the making of issues in civil causes, 
provide for pretrial conference between court 
and counsel for that purpose. To my mind, this 
furnishes a sound, sensible procedure whereby 
in a large majority of law and equity cases, the 
real issues could be made up in a mighty short 
time. In such a conference all the immaterial 
and irrelevant matter can be screened out, all 
the froth ladled off and a case made ready for 
trial upon the real claim of plaintiff and the 
real defense of defendant. 

“Business men, and men in all walks of life 
resort to conferences to solve their problems and 
to decide upon the course to pursue in important 


business matters, and in such conferences they 
waste no time in tilting back and forth at each 
other, but get right down to ‘brass tacks’ in 
the consideration of matters to be discussed or 
decided upon. There are no heated arguments 
and arm waving about duplicity, negative preg- 
nants, repugnancy, surplusage, similiters, puis 
darrein continuance, and other like twiddle-twad- 
dle which has found lodgement in our court 
procedure to make slow and difficult the fair 
administration of the law, but instead they stick 
right to the business at hand, that of deciding 
who is right or who is wrong, or what is best 
to do or not to do, decide it, and act accordingly. 
Why can’t our lawyers and courts do the same 
thing in the making up of issues in law and 
equity cases? Why the necessity of all the pro- 
cedural jousting we indulge in now to determine 
issues, when by a simple conference between a 
court ready and willing to assist counsel, and 
with counsel ready and willing to make up the 
issues on the law and actual claim and defense, 
this could be accomplished? 


- 
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“Of course this system would not appeal to 
our brethren who are technical minded and who 
are easily ‘embarrassed’ and ‘delayed,’ nor to 
those plaintiffs who only have a ‘growl case’ to 
start with, nor to those defendants who only 
have a ‘gopher hole’ defense against a good 
cause of action. But regardless of that, it must 
be admitted that the principal duty of a court 
is to adjudicate causes according to the law and 
the actual facts thereof, and they were not estab- 
lished to provide an arena for a show of legalistic 


. pantomime or procedural shadow boxing, nor as 


a stage on which a dextrous technologist could 
present an exhibition of linguacious legerdemain. 
The Oklahoma supreme court has recently judi- 
cially declared, ‘That a technicality is a microbe 
which gets into the procedure of the law and 
gives justice the blind staggers.’ There is a 
lot more truth than poetry in that declaration. 

“Recently I have communicated with judges 
in other states where the pretrial conference for 
making up issues is in effect, and my information 
is, that it works splendidly, saves a lot of time, 
makes the work of attorneys easier, enables them 
to realize on their fees quicker, simplifies the 
pleadings to a fair presentation of the real issues, 
lessens expense and insures a reasonably prompt 
disposition of litigation. 

“Why wouldn’t the system work in Florida? 
We would simply be doing what men in the 
business world are doing every day in the settle- 
ment of their problems and business affairs. 
Could it be detrimental to apply to court proce- 
dure some of the common sense practices so suc- 
cessfully used scores of times each day by men 
in the settlement of their difficulties. As it is 
now, a suit is instituted, and then begins a series 
of hearings and arguments with their attendant 
fusillade of demurrers and motions, and then 
after dragging along for weeks, and more often 
months, the issues are finally made up. A fair 
application of the pretrial conference procedure 
would obviate all this ‘winding around our elbow 
to get to our nose’ and the issues in most law or 
equity cases could be easily and quickly deter- 
mined. 

“T hope my brethren who may read this article 
will give the suggestion serious thought. In my 
humble judgment, not as a profound student of 
the law, but as an ordinary, everyday country 
lawyer of thirty years’ experience, and with what 
may be, in this streamlined age, the old fashioned 
idea that the main business of a court is to 
administer justice fairly and impartially accord- 
ing to the law and facts, I believe the adoption 
of the suggested procedure would be so helpful 
in the disposition of court business, that the 


beneficial results would soon be apparent to even 
the most skeptical of our brethren, most of 
whom are always reluctant to break away from 
old methods, even though they are cumbersome.” 


Dallas Bar Strong for Pretrial Hearings 


The success of pretrial hearings in the Dallas 
district court should be convincing proof for all 
who want to see trial courts more efficient. Pres- 
ident Woodall Rodgers, of the Dallas Bar Asso- 
ciation, makes this report in the October number 
of the Texas Bar Journal: 

“The pretrial plan adopted by the Association 
March 15 on the basis of six months trial, upon the 
unanimous recommendation of the district judges, 
was continued in effect by an overwhelming major- 
ity vote of the Association. The record shows the dis- 
position of approximately thirty percent more jury 
cases, a substantial saving of time to witnesses and 
litigants, a reduction of jury costs, more definite 
settings, and, as a rule, a more speedy administra- 
tion of justice. The Dallas bar is of the opinion 
that the pretrial plan has furnished a vehicle for a 
speedier and more economical administration of 
justice.” 

This endorsement appeared in the Texas Bar 
Journal for October. President Rodgers also re- 
ferred to a new feature of local bar activity, that 
of creating a “loan shark committee . . . to in- 
vestigate the practice by loan sharks in making 
small loans at exorbitant and illegal rates to peo- 
ple of limited means in distress. The committee 
proposes to advise such victims, without charge, 
of their legal rights and assist them in gaining 
relief from such imposition.” Another fecund 
idea in the public relations field. 


Why Not a “Pre-Trial Docket”? 


Courts and lawyers are constantly being criti- 
cized by the press and public for unwarranted 
delays. Much of this criticism might be avoided 
by adopting the “pre-trial docket” now being used 
with success in other densely populated districts 
where litigation is voluminous. How does it func- 
tion? One judge sits in the pre-trial division. 
Witnesses are not examined, but the attendance of 
attorneys is mandatory. The hearing is informal 
and not an arbitration. No record is kept. The 
judge encourages but does not attempt to force 
a settlement. Twenty to fifty cases may be dis- 
posed of in a few hours. The pleadings and facts 
may be discussed informally to determ'ne whether 
the pleadings must be amended, what issues if 
any can be agreed upon by stipulation, or if the 
case can be settled. Judge and counsel are able 
to determine the exact issues to be tried. This 
is all done in an informal conference between the 
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judge and attorneys for the litigants. What is the 
advantage of the pre-trial docket? 

1. Elimination of nuisance litigation. 2. Set- 
tlement of numerous controversies which now 
clutter the court calendar. 3. Saving of time in 
the trial of cases. 4. Speedier trials for important 
litigation. 5. Less criticism from clients, press 
and public—Kleve J. Flakne, in “The Hennepin 
Lawyer,” Minneapolis. 





Local Bar Agrees on Pretrial Hearings 


This is what one local bar association has done. 
In Lisbon, Ohio, the Columbiana County Bar As- 


John H. Wigmore 


Must not something 
soon be done to supply 
the profession with an 
accessible, regular, and 
independent source of 
publication for rules of 
court ? 

The situation will 
soon get out of hand, 
to the disadvantage of 
all. 

A dozen or so su- 
preme courts have now 





JOHN H. WIGMORE been conceded the 
sir power to make rules 
for civil procedure. 


Already two semi-complete codes (Illinois and 
federal) are in force, and soon there will be 


more. Then will be coming amendments, from 
time to time. The literature of sources will soon 
bulk up. 


1. It needs a special source to which all can 
refer for complete and up-to-date information,— 
a special source like those for international law, 
patent law, public utilities law, criminal law, and 
so forth. 

2. What are the possible sources now used, 
and are they adequate? 

(a) The National Reporter System now 
prints new rules of court, most state supreme 
courts, in the respective Reporters. But no 
lawyer can be expected to possess all of the Re- 
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sociation met for dinner on the first day of term, 
Sept. 19, and then adjourned to the courtroom 
presided over by Judge W. F. Lones. There Mr. 
Robert N. Wilkin, a director of the Judicature 
Society, spoke at length concerning the advantages 
of pretrial hearings. After debate the precise text 
of the pretrial rule in the new federal court pro- 
cedure was adopted by the association and rec- 
ommended to Judge Lones, who immediately en- 
tered its adoption as a rule of procedure upon his 
docket. This appears to be the first instance of 
the sort in Ohio, although the common pleas court 
sitting in Cleveland was the first court in the 
country to develop the possibilities of various pre- 
trial expedients about twelve years ago. 


Offers a Suggestion 


porters, nor to search through hundreds of vol- 
umes for casual changes. 

(b) A few official reports print rules of 
court; but these are too few to serve, and the 
same objections apply. 

(c) The Journal of the Judicature Society 
cannot afford the space. 

(d) One of the university law schools would 
here have a fine field. But the editorial board 
would lack the mechanism for obtaining the ma- 
terials regularly and promptly. Moreover, these 
boards (usually student editors) change con- 
stantly, and could not be depended upon for 
constancy of policy. 

3. In my opinion, the most satisfactory solu- 
tion would be for the publishers of the National 
Reporter System to start a new Reporter, viz. 
Rules of Court Reporter. It could expect pat- 
ronage from the profession in all States. The 
law libraries, and the law firms having a wide 
inter-state practice, would furnish (say) a thou- 
sand subscribers to start with. The agencies by 
which the supreme court opinions are collected 
would serve this purpose also, without appreci- 
able extra expense. The successive issues would 
of course vary in page-numbers,—a first code of 
a particular court would require a long number; 
but gradually the annual length could be stand- 
ardized. 

Certainly, something must be done to meet the 
situation. Will your readers offer comments on 
the above suggestion? 


J. H. W. 
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Support Given Idea of Three-Judge Trial Bench 


Doubtless every lawyer who hopes to see 
causes decided on their merits would welcome 
an opportunity to try many of his cases to a 
bench of three judges. That there has been very 
little said concerning the three-judge trial bench 
must be attributed to the assumption that the 
public purse could not stand the cost. 

What is evidently needed is a dependable com- 
parison of cost to the public in jury trial and 
three-judge trials. This is hardly possible at 
present because the only three-judge trials are 
in the federal system and the needed figures 
would need to be averages from many trials. 
The article on this subject in the April number 
of this Journal (1 c. page 216) quotes Mr. Roy 
V. Rhodes of the Los Angeles bar in strong 
affirmation that money would be saved by sub- 
stituting two additional judges in place of twelve 
jurors. 

An important feature would elude statistical 
reckoning, for a reduction in appeals could not 
be measured. There can be little doubt, how- 
ever, that there would be fewer appeals, or that 
there would be increased satisfaction with the 
modes of justice on the part of litigants. 

After that article was in the printer’s hands 
there appeared, in the March number of the 
Boston Bar Bulletin, a notable description of 
the work of a notable court, by Chief Justice 
Wilfred Bolster, of the Municipal Court of Bos- 
ton, who went on record as strongly attached to 
the idea of a bench of three trial judges. It is 
fitting, before quoting his argument, to note that 
in 1912 his court was provided with an appellate 
division of three judges, and that in the past five 
years this division has determined 477 appeals, 
being less than three percent of the entire num- 
ber of 16,179 cases actually tried. And these 
appeals included many points raised before trial. 

So Chief Justice Bolster finds that “the main 
work of the court is in the uncharted field of 
fact.” 

“Personally, I do not find half the difficulty 
over the applicable rules of law that I do in 
satisfying myself about the facts. Of course, 
one can guess, but that is not a judicial privilege. 
The great shortcoming of the jury-waived trial 
lies with the one-man mind. I have lived long 
enough with one such to be very distrustful of it, 
and have often wished that other judges had sat 
with me to hear the testimony. I can fully 





understand why, nuisance and sentiment cases 
apart, many lawyers prefer the composite mind 
of a jury, even if the general level of intelli- 
gence is lower. 

“If, before I am tired or fired, so much of 
our present business flows to the superior court 
as to leave our judges with idle time, I shall 
think seriously of experimental trying of cases 
to three judges, something which needs no legis- 
lative permission. . . 1 think such a method as 
suggested would give better results, and at a 
less cost than to put a jury of six into the court, 
as some are urging.” 

“T suppose that some persons would be horri- 
fied to learn that we sometimes talk over our 
cases with other judges who have not heard the 
evidence, just as, for uniformity, we talk over 
the amount of damages, or a suitable penalty. 
I suspect the same thing is done in all other 
courts except the one-man courts, and the only 
reason why it is not done there is the lack of 
opportunity. I see nothing more sinful about it 
than to go home and read some good book on the 
subject in hand.” 

In this unusual utterance we have, from the 
other side of the continent, a strong support for 
Mr. Rhodes’ views, and from one who speaks 
with authority and experience. Chief Justice 
Bolster believes a jury of six would add as much 
to the cost of litigation in his court as the use 
of three judges. Another notable point is that a 
city court could experiment with three-judge 
trials of its own motion. 

There is the fact, persuasive or not, that in 
European countries three judge courts are the 
rule. That explains the inability of these coun- 
tries to make a success of jury trial in civil cases. 
The two modes were long in competition and 
finally juries remain only in criminal cases. 

There should be room for experiment in the 
judicial field. Our system, like that of England, 
grew out of primitive conditions. When our time 
came, and England’s, to adjudicate rules made 
by administrative bodies, there was no assign- 
ment of individual commissioners to separate 
districts. Three at least always sit in every hear- 
ing. That practice goes far to explain the com- 
parative success of administrative tribunals in 
meeting needs in a period when the judiciary has 
not been permitted to develop more economical 
modes. 








Diagnosis and Treatment of Legal Congestion 


By ALrrep Koerner, M. D. 


It has been stated authoritatively that a ma- 
jority of cases before the urban, and especially, 
the metropolitan bench are personal injury cases. 
In New York City it takes thirty to fo-ty 
months for a case to reach trial. Then there are 
many maneuvers and procedures possible which 
prolong trials and delay justice. 

More often than not a great deal of time is 
lost by not having previously narrowed the is- 
sues, and in many cases there is much bickering 
by lawyers who have become lost in the medical 
morass of the case. Frequently a parade of con- 
flicting experts has bewildered the jury and made 
the judge suspicious and uncertain. The taking 
of all this evidence in open court is a great 
factor in the clogging of the calendar. 

Knowledge that the calendar is congested often 
encourages suits brought solely for their nui- 
sance value. The dilatory tactics displayed have 
done much to spread doubt upon the belief that 
all men are equal before the law. We know 
all too well the hardship that this causes and 
how frequently it results in irreparable in‘us- 
tice. The ability to wait and face a mounting 
bill of costs with impunity proves a mighty 
advantage to the rich and powerful and might 
cause even the most moral to take advantage of 
the delays. 

If we could eliminate these defects we might 
clear the calendars of unworthy and open them 
to meritorious cases; we might expedite the ad- 
justment of many other cases that are settled 
later with the same result, but only after end- 
less proceedings that are profitable neither to the 
state, the public nor the parties involved. 

Recently attention has been called by the local 
press to the method in which congestion has 
been relieved in other jurisdictions. It has been 
pointed out that in many places a pretrial pro- 
cedure is employed which is doing much to solve 
the problem. Our attention has been called by 
a prominent member of the New York bar to 
a discussion appearing in the New York Law 
Journal, wherein it was recommended that all 
types of cases be subjected to pretrial proce- 
dure then employed in Detroit, Cleveland and 
elsewhere. Apparently this suggestion has not yet 
been put in effect in New York. 
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Twenty centuries or more ago special con- 
sultants, called jurisconsults, were found in 
Roman law. Their “responsa” to questions of 
fact were virtually final, the points of law having 
been already determined by the proctor. The 
Germanic peoples had comparable functionaries, 
starting with the “law-speaker” and evolving to 
the “orator” (who was a sort of court referee), 
and the “jurisconsult” (who was a sort of office 
lawyer). In the Mohammedan legal system, juris- 
consults were on an even higher plane, on a par 
with judges. Our use of referees, commissioners 
and auditors, sometimes chosen as experts, shows 
that the principle is not unfamiliar in our pro- 
cedure. 

A certain way to relieve the congestion of 
the calendar and to take the onerous and puz- 
zling medical problems from the court is to 
establish routine reference to a medical master 
of all personal injury and other cases having 
medical issues. The matter would be referred 
to a lawyer who is also a doctor who would then 
listen to the medical part of the testimony and 
the medical experts. He would then decide what 
the pertinent proven facts were. These could be 
handed to the court as prima facie evidence, not 
conclusive, but rebuttable, and only by the clear- 
est proof. Thus would be eliminated all the mys- 
tery, a great deal of the chicanery, and much 
of the malodorous and little-believed barrage of 
scientific fencing that actually hinders (instead 
of helping) juries, and provokes judges. 

In fairness to all a panel can be established 
of lawyers who also are doctors so that medico- 
legal referees can be chosen therefrom. A group 
of three or more could be selected for each 
case and the majority opinion could be con- 
trolling, or a single referee might be chosen, and 
his judgment relied upon. The choice could be 
made by agreement between the parties or at 
the suggestion of the court, either for each par- 
ticular case, term of court, or a period of years. 

Such an innovation would accelerate the court’s 
business, relieve congestion, diminish cost to the 
state and to litigants, do away with dilatory and 
obstructive tactics and restore public confidence 
in the sure and swift justice of our legal system. 
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Lawyers’ Part in Legal Aid Work Not Difficult 


In his inaugural address President Hogan spoke 
feelingly of the duty of the bar in respect to 
legal aid for poor persons. “He who must invoke 
the aid of the law but has no money for counsel 
fees or court costs, nevertheless has an inviolable 
right to redress under the constitutional guaranty 
to every citizen of the equal protection of the 
laws.” 

Progress in implementing the right of every 
citizen to all the processes of the law is being 
made steadily. In the larger centers there has 
been long experience. Various methods of sup- 
porting legal aid bureaus have been discovered. 
Some years ago there was considerable contro- 
versy as to whether the work should be strictly 
municipal, or should be on a basis of voluntary 
organization. Both methods appear to succeed. 
A much more important question is now seen 
to underlie current planning; for long the assist- 
ance given by lawyers has been individual as- 
sistance; now the principle of organized bar res- 
ponsibility is being accepted. A duty resting on 
each individual lawyer can, in a measure, be 
discharged through voluntary action, but there 
is necessarily the principle of inclusive bar 
responsibility. Where there is no_ inclusive 
bar, then the leading bar association of the 
state and of each local center should conceive 
the responsibility to be its own. This is coming 
to pass. 

It would seem that, though the state bar or- 
ganization should plan and supervise, the actual 
work must be the direct responsibility of local 
bars. And, practically, this involves different 
plans for small and large communities. 

The theoretical side of the subject is easily 
developed; the practical side offers almost insu- 
perable difficulties to lawyers of good will who 
lack experience. For them nothing can be more 
helpful than the report to the American Bar As- 
sociation this year of its standing committee on 
legal aid work. But for the opportunity of all 
interested lawyers to read and learn through this 
report, it would be republished here in full. 

Let it suffice here to say that the committee 
does not invite the profession to a gigantic task. 
The committee takes the reasonable position that 
the responsibility is a social, or municipal respon- 
sibility, and that the bar’s share is that of leader- 
ship. This point should be emphasized, and then 
consideration had of what bar leadership in legal 
aid implies. 

The committee finds that it means planning 
and the interesting of lay bodies. There must be 
funds, there must be in the larger communities 


an office and qualified staff members, and there 
must be a “specialized technic.” 

The first thing is the approach to lay organiza- 
tions, and, while simple and straightforward, it is 
likely to be the last thing thought of by lawyers. 
It appears to be entirely natural for local or state 


bars in approaching the matter to assume that 


legal aid is to be financed and operated entirely 
by lawyers. Our profession has no experience 
with cultivating relations with other groups. It 
takes a long time and much struggling to get a 
bar association convinced on any debatable sub- 
ject, and once it is convinced, it presumes that 
the rest will be easy, be it legislative action or 
anything else. 

This is where a single reading of the commit- 
tee report will clarify the situation. The bar 
should treat it as a community affair. It will 
find supporters in a number of organizations who 
are used to organized work, and are willing to 
aid the bar in establishing a legal aid service ap- 
propriate to the size and nature of the commu- 
nity. 

Beyond that, of course, is the technic of opera- 
tion—the “specialized technique.” There is noth- 
ing recondite about this. Abundant experience 
exists. 

The matter of legal aid for the poor, with all 
the range of experience, calls from the legal pro- 
fession little more than a willingness to do its 
reasonable part. 


Publicity Is Essential 


There is one other phase presented in the com- 
mittee report which deserves emphasis, especially 
in presenting the matter to our profession. It is 
publicity. The report says: 

“Each step of actual accomplishment should, in 
our opinion, be given the widest publicity. We find 
that newspapers are actively interested in the story 
of legal aid work. We believe that when bar asso- 
ciations can properly take credit for inaugurating 
and conducting the work in behalf of the poor the 
resultant publicity (which can easily be obtained) 
will be the kind of publicity that the average citi- 
zen can understand and appreciate, so that it will 
bring about in public opinion a clearer realization 
of the value to society of bar associations and, in- 
deed, of the legal profession as a whole.” 


Inferior Court Problem Looms 


The legal aid committee has rendered a great 
service through this informative report, but has 
not at this time dealt with a phase which the 
Judicature Society, and leaders in the legal aid 
field, have long considered vital. It is the matter 
of providing competent judges and simple, infor- 
mal trial procedure for small claims. This may 
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be difficult, but it must be accomplished. Our 
inferior courts in too many places are just what 
they were a century ago. The prophecy is here 
made that in a very few years the bar will agree 
that there should be no inferior courts. They 
were set up only for two reasons, economy of 
money and economy of travel. The latter reason 
is now mostly non-existent; there is no economy 
of money in our inferior courts. A quality of 
justice that lawyers sneer at is dear at any price. 
And there is abundant proof that a superior qual- 
ity of justice can be had at less cost than is being 
paid in hundreds of communities. 

For a number of decades legal aid workers per- 
severed in various centers too busy to think about 
procedure. Of course a large share of legal aid 
work does not involve litigation. But it has also 
long been apparent in cities where informal pro- 
cedure has been acquired that the cost of legal 
aid work is greatly reduced. In New York City, 
in Los Angeles, in Minneapolis, St. Paul, Detroit, 
and other cities the poor litigant is “serviced” by 
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a court clerk. The latest proof of the efficacy of 
a proper court and simple procedure comes from 
Washington. The rather astonishing report of 
the success of the new conciliation court in Wash- 
ington was briefly told in the October number of 
this JOURNAL. 

In every line of public work lawyers, as indi- 
viduals, will be found. They do not do this for 
the glory of the bar, and it is questionable 
whether the profession is entitled to take credit 
for it. The bar can claim credit for all that is 
done by its members on behalf of the bar’s 
avowed objectives. The laity leave virtually all 
that pertains to judicature to the legal profession, 
and this must mean, if we can be precise, to the 
bar associations. Generally speaking, there is no 
responsibility which has not yet been appreciated 
by state bar associations which is so vital to the 
profession, to the public, and to the principle of 
self-government as the responsibility for making 
over our judicial systems and procedures in the 
states so they may better serve their functions. 


The Problem of Bar Advertising 


A brief report on bar publicity through radio 
by cooperation of the Oregon and Washington 
State Bars appeared on page 43 of the June num- 
ber of this JouRNAL. Too late for that issue 
fuller information was received from Mr. Alex- 
ander G. Brown, of Portland, who is chairman 
of his State Bar public relations committee. Mr. 
Brown has little faith in court action to suppress 
encroachment because the public does not realize 
the services which the profession is prepared to 
render. Nor is he discouraged by the fact that 
lawyers who gave their opinions as to the ef- 
fectiveness of the venture were dissatisfied. In 
Washington only one out of six, and Oregon one 
of four, considered the trial successful. A ma- 
jority did not respond, but some of them pre- 
sumably were not listening at the appointed 
times. 

The program was on for three succeeding Sat- 
urday evenings at three stations from 8:30 to 
9:00. Mr. Brown reports that “The trial series 
were dramatic skits designed to present to the 
general public certain legal situations and the 
necessity of obtaining legal assistance in solving 
a legal problem or preventing entanglements 
which would lead to litigation.” He adds, “In 
attempting to further the legitimate practice of 
the law, emphasizing the importance of the pre- 
ventive practice—that is the consultation of an 
attorney before trouble arises—and at the same 
time do something to present to the public the 


true picture of the contribution made to public 
life by the lawyers, we took over a pretty big 
job.” 

The cost for three half hours on the three 
local stations was $1,800. It would have cost five 
dollars per member of both State Bars to have 
continued the series for thirty-nine weeks. Com- 
pared with commercial advertising, which 
flourishes on a small percentage of profit, this 
experiment was penny ante, but it was a seri- 
ous matter for lawyers paying annual dues of 
five dollars in Washington and three dollars in 
Oregon. 

And this suggests comment on the traditions 
of a profession that is accustomed to collect so 
little and to assume such a great responsibility 
to its members. A minimum contribution of $25 
by all members in practice five years would 
bring large returns to the profession and would 
soon be accepted as normal. Such a reasonable 
amount would greatly increase the interest felt 
by members. Of course voluntary associations 
could not thrive on such a scale of dues, and 
might induce fatal competition. 

In a unified state bar there is no possibility 
of competition, and there would be no serious 
increase in dues without majority sanction. Is 
it too wild to suggest that they might fix their 
dues in proportion to the net income declared 
by their members? On a basis of one-half of 
one percent an income of $2,000 would mean 
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dues of $10, which is larger than any state bar 
dues except in Alabama, where this amount is 
paid regardless of income and in lieu of a state 
tax. Such a small percentage would mean an 
income vastly greater than any state bar has 
conceived to be possible, and would afford serv- 
ice to the profession beyond what has been 
imagined. The proceeds would all go back to 
the members. The income basis of taxation is 
conceded to be the most just. At this stage 
there is no bar organization sufficiently financed 
to enter into competitive advertising to an ex- 
tent sufficient to demonstrate its worth. 

Along various other lines bar associations have 
frequently exerted a powerful influence by sup- 
plying speakers to lay audiences. It would be 
interesting to see a trial made of speakers as- 
signed in every county. A great virtue of this 
proposal would lie in the fact that speakers 
would have to convince their audiences that the 
profession is moving forward, and this is pos- 
sible in most states. Intelligent laymen are in- 
tensely interested in the administration of jus- 
tice, and especially in criminal law administra- 
tion. In most states progress could be shown. 
The result would be the highest type of adver- 
tising, as well as a stimulation of the profession 
to march on. 





Connecticut Bar Steps Out in Modern 
Habiliments 


It’s not so uncommon to find a wholesome 
movement in the bar attributable to one man’s 
ideal and venturing. It used to be said, years 
ago, that in one New England state the bar asso- 
ciation annual meeting was held in the elevator 
of the state house. That was a gross exaggera- 
tion. It was held in the attorney general’s office. 

There’s no doubt though about the feeble pulse 
of the Connecticut State Bar Association six or 
seven years ago. The annual meeting consisted 
of a brief afternoon of formalities succeeded by 
a very agreeable dinner session and able 
speeches. 

Warren F. Cressy of Stamford, who was regu- 
larly the Association’s representative at meetings 
of the conference of bar association delegates, 
set out to wake up his state bar. He was 
appointed chairman of a committee to consider 
coordination between the state and the local 
associations, and reported in 193? and two suc- 
ceeding years. In 1935 a beginning was made 





by creating a committee on reorganization, and 
coordination with local associations, Mr. Cressy 
chairman, the constitution having been amended 
in accordance with previous advice. The others 
on the committee were young lawyers of a pro- 
gressive type—Cyril Coleman, Arthur L. Cerin, 
Jr., H. Allen Barton and John Hamilton Fing. 

The committee adopted two ideas: sectional 
organization, and a board of delegates repre- 
senting constituent bodies. It set itself the 
arduous task of delivering to the Association, at 
its next meeting, a finished product, and this 
involved a lot of hard work. 

Lawyers interested especially in (a) practice 
and procedure, (b) probate and estate practice, 
(c) real estate and title examination, (d) bank 
and trust company law, and (e) criminal law, 
were deputed to act as chairmen of the five 
sections, to invite lawyers to become section 
members, and to prepare for the annual meeting. 
This went off very well. 

More difficult was the matter of coordination 
because no records could be located giving the 
names of local bar associations. But the officers 
were found, they did appoint delegates, and a 
two day convention was arranged in place of an 
hour or two plus one evening. 

In advance of the 1936 convention every 
eligible lawyer in the state received an advance 
program and invitation to become a member and 
a section member. The convention was a great 
success, as have been as well those of 1937 and 
1938, at each of which presidents of the ABA 
attended and spoke. 

The board of delegates forms a debating forum 
wherein all questions affecting the profession are 
threshed out. The Association has even got so 
far from its near past as to consider bar inte- 
gration, pretrial practice and uniformity between 
the state and federal civil procedure. The 
superior court, which embraces the supreme 
court, has rule-making power, so Connecticut 
lawyers expect, with their modern bar equip- 
ment, to be in the van of the movement to 
promote uniformity of state and federal rules in 
civil causes. 

Such an article as this is not of use to the 
Connecticut Bar Association. 

It may or may not stimulate action elsewhere. 
Its real moral lies in the necessity for bar 
machinery, without which the best lawyers 
become anachronistic. 
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Further Progress Made in Admission Standards 


Advances in standards of bar admission have 
been made recently in the District of Columbia 
and Tennessee. In both cases, court action fol- 
lowed very quickly after recommendations by 
the bar association of the jurisdiction, and in 
both cases also a two-year college education re- 
quirement was adopted. 

The Tennessee Bar Association has been try- 
ing for some time to raise the standards in that 
state. Repeated attempts to follow the legisla- 
tive route have been unavailing, and the court 
has not previously been convinced of the wis- 
dom of the step or of the strength of bar senti- 
ment on the subject. Present action may be 
traced to a resolution passed by the state bar 
association in 1937 requesting the American Bar 
Association to make a survey of the law schools 
of Tennessee. That survey, which was made 
last fall by Dean H. C. Horack, of Duke Uni- 
versity Law School, and Will Shafroth, advisor 
to the legal education section, revealed twelve 
law schools in the state, a number of them com- 
mercial in purpose and outlook, and others en- 
tirely out of touch with modern methods of legal 
education. The report of the survey was pub- 
lished in the Tennessee Law Review, and the 
subject of standards was given a prominent place 
on the program of the annual meeting, held in 
June. Alumni of one school succeeded in hav- 
ing derogatory remarks in the report concerning 
it “expunged from the record,” but the recom- 
mendation of a two-year college rule was passed 
by a good majority. The supreme court took 
action on July 2 amending its rules to require 
that after June 15, 1940, law study must be pre- 
ceded by two years of college work. 


District of Columbia Court Acts 

In the District of Columbia the bar associa- 
tion likewise deserves credit for the action taken. 
A committee of the District Bar Association 
made a very :able and comprehensive report 
recommending a two-year college requirement or 
its equivalent. A special meeting of the associa- 
tion was called to consider this report, and more 
than six hundred members were present. Chair- 
man Herbert M. Bingham presented the report 
of his committee, which, after a strenuous de- 
bate lasting three hours, was adopted with slight 
amendments. Just a week later the U. S. Court 
of Appeals for the District, which is the court 
of last resort in that jurisdiction, promulgated 
new rules for admission to its bar, effective in 
1942, requiring two years of college education 
before law study and graduation from a law 
school approved by the court. Members of the 


bar of the supreme court were exempted. The 
U. S. District Court, which is the trial court 
for the District, has not yet taken any action on 
the bar association recommendations. 

This brings the total number of jurisdictions 
having a two-year college requirement up to 
thirty-eight. Those still admitting on a high 
school education, or in some cases, “its: equiva- 
lent” are Florida, Iowa, Kentucky, Louisiana, 
Maryland, Mississippi, Oklahoma, South Caro- 
lina and South Dakota. Arkansas and Georgia 
have no requirements whatsoever relating to the 
amount of general education necessary for bar 
admission. 





Can Lawyers Be Friendly? 


With an executive secretary and a live monthly 
journal the Texas Bar Association is stepping out. 
The Journal’s October number was largely de- 
voted to news concerning local associations. Mr. 
D. A. Frank, Dallas, showed how all bar organiza- 
tions must eventually be founded on a base of 
local organization. He said that about six per- 
cent of the American Bar Association members 
attended the last convention and ordinarily the 
Texas Bar Association attracts no more than one- 
quarter of its membership, though there was a 
larger proportion at its convention this year. 

“It is plain to be seen that if the great body of 
lawyers of Texas are to be benefited in any way by 
bar associations, other than the general benefits that 
flow from the work done by the minority of the 
lawyers attending such meetings, there must be 
local associations in easy reach of the majority of 
the lawyers in the state.” 

Mr. Frank recommends weekly meetings for all 
the stronger associations and meetings at least 
once a month for the smaller. 


In the same number Mr. I. M. Singer, of the 
Nueces County Bar, points out that without local 
associations there can be little personal friendship 
between practitioners. “Agreements between 
friendly lawyers [those who can trust each other] 
who represent opposite sides of a lawsuit, which 
will eliminate formalities, will save the time, 
trouble and expense of all parties concerned. This 
friendly relationship of lawyers, not for the pur- 
pose of giving away or compromising any rights 
which their respective clients might have, but for 
the purpose of boiling down the issue in contro- 
versy so as to save expense and the time of the 
court and litigants, is a valuable element of the 
profession. 


“Where lawyers are unfriendly so that no at- 
tempt at compromise can be discussed or where 
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endless formalities run the expense of litigation 
beyond the means of litigants, because of the re- 
fusal of lawyers to try to eliminate expensive for- 
malities, the litigant on each side acquires the 
opinion that the attorney for the other side has 
no other interest in the suit than to obtain as 
large a fee as possible. Such opinions eventually 
are obtained by every citizen in regard to at least 
one member of the legal profession and in time 
such comes to be the public opinion regarding the 
profession in general... Frequent association of 
lawyers through an active local bar association 
where each member has an opportunity to express 
his opinion will contribute, more than any other 
one thing, to correcting public opinion regarding 
the profession.” 

Continuing, Singer shows how local associations 
can educate recalcitrant lawyers and so reduce 
the lack of respect for the profession. Which re- 
minds the Editor of a like period, years ago, when 
the American Medical Association was endeavor- 
ing to build up local societies. A strong feature 
was that of inviting doctors who were not an asset 
to the profession to prepare and read papers and 
even to accept the responsibility of office. The 
plan worked. 





Resources Availed of by California Bar 


Again this year the executive resources of the 
California State Bar are demonstrated in the pub- 
lication of the proceedings of the eleventh annual 
meeting. The bound volume, of the same size 
as the monthly Journal, has 400 pages of small 
type. The last day of the convention was Sept. 
24. A copy of the book was received in Ann Arbor 
Nov. 3. The volume contains verbatim reports of 
the sessions of the State Bar and of the three half- 
day sessions of the annual conference of bar asso- 
ciation delegates, as well as meetings held by the 
several affiliated bodies. 

The importance of prompt reporting to the 
membership is apparent, for no large proportion 
of more than 12,000 members can indulge regu- 
larly in conventions. But all should know 
promptly as to what was done in respect to scores 
of important matters. 

For ten years the California Bar has been de- 
veloping organization and procedure to make par- 
ticipation in its work possible to all. Local asso- 
ciations send delegates who debate and pass upon 
a wide range of submitted resolutions. Many of 
the topics have been referred to local associations 
and previously considered. The delegates’ views 
reach the assembly for its action, and there- 
after the determined policies serve as a guide to 
the executive board of governors. 

Self-government of the bar is still a new thing, 
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developing various resources, technics and dis- 
ciplines through experience in states which differ 
widely .And since self-government is new it is 
imperative that policies should derive from the 
broadest sources of understanding. 





“The Spirit of the Legal Profession” 


The Spirit of the Legal Profession is the title 
of a small volume which contains the substance 
of addresses delivered to the students of Ohio 
State University College of Law by Robert N. 
Wilkin, who once served on the Ohio supreme 
court. The book is published for the College of 
Law by the Yale University Press. The fore- 
word is by Dean Herschel W. Arant. In three 
parts the gifted author traces the influence of the 
lawyer in the histories of Rome, England and 
America. The fourth part is entitled “in retro- 
spect and prospect.” 

There is in this volume thoughtful considera- 
tion of the relation of law to civilization and the 
part which devolves upon practitioners. The 
author portrays and interprets the heroic sacri- 
fices required of the men who, through the cen- 
turies, did most to enable the law to serve human 
needs best. While it acknowledges the mistakes 
of the profession as a whole, and holds its dere- 
licts up to scorn, it also presents the law as a 
true criterion of civilization and a powerful fac- 
tor in the struggle of human beings for freedom 
of spirit and action. The text was prepared for 
prospective lawyers and will most interest the 
new generation of practitioners, but will as well 
inspire older and tougher minds. 





Prosecutors Are Appointed in Connecticut 


After having said at least once that there is no 
state in which prosecutors are not elected, the 
Editor heard of the Connecticut system, and re- 
ceived from Mr. Philip Pond, of New Haven, 
some particulars. The highest trial court is the 
superior court, in which the judges of the supreme 
court of errors are included. This bench appoints 
in each county a public prosecutor and such as- 
sistants as the circumstances require. Appoint- 
ments are made by the judges in annual session, 
and for two years. 

In four counties the courts of common pleas 
have criminal jurisdiction and each of those 
courts appoint their prosecutors, in one for four 
years and in the others for the term of the judge. 

Mr. Pond adds: 

“Of course there are other courts, the city and 
town courts, where the appointments of prosecu- 


tors are made for each court by the judge or judges 
of that particular court, and, as these judges are 
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named by the general assembly, they themselves 
and the prosecutors they appoint are largely the 
football of politics. The judges and prosecutors in 
the superior and common pleas court are practi- 
cally free from politics and the system is entirely 
satisfactory. There is no state-wide organization of 
prosecutors that I have ever heard of and there is 
no relationship or connection between the prosecu- 
tors and the attorney general or his office.” 

For states in which the bar moves to reform 
the office of prosecutor Connecticut affords a 
precedent, both as to a very good mode of seiec- 
tion and as to one which is not commended. 





Which Type of Integration is Best? 


In previous articles its has been said in this 
Journal that in states having an inclusive bar 


the members believe that their own system is’ 


best, whether it be founded on statute or on 
judicial power. It is true, doubtless, that most 
members in all states are so well satisfied with 
results that they cleave to their particular theory 
as to power over the bar. But recently it has 
appeared that in Nevada there have been a num- 
ber of attempts to amend the bar act in legisla- 
ture and weaken its powers in regard to admis- 
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sion to practice and discipline. At the last meet- 
ing a committee was created to consider the ad- 
visability of amending the act by delegating to 
the supreme court power to make rules on at 
least these two matters. 

And in a report to the Pennsylvania Bar As- 
sociation a prominent member of the Oklahoma 
State Bar, is said to have recommended, not the 
statutory organization that exists, but the status 
of Michigan and Kentucky, in order that needed 
amendments in rules may be made by the su- 
preme court, and save the Bar from lobbying in 
legislature. 

It seems miraculous that dissatisfaction with 
status and rules as first laid down, either by 
statute or rule of court, is so limited. There is 
probably no instance in the field of. administra- 
tive law of difficult objects being obtained with 
so little shifting of method. This may be at- 
tributed to excellent texts (the California act was 
virtually the Judicature Society’s model act) but 
there is also the very significant element of the 
selection of excellent men to administer the acts 
and rules in every state. Both are needed and 
both have been in full cooperation in all the 
integrated state bars. 


Technic of Conciliation Developed in Milwaukee 


(Continued from page 156) 


fendant’s counsel. In ordinary negligence cases, 
which constitute by far the largest number on 
the calendar, the discussion and appraisal of the 
case centers about the following: (a) the prob- 
able answers of the trier of the facts upon each 
of the issues of fact, including the probable as- 
sessment of damages; (b) the legal principles 
involved; (c) the extent of the injury or dam- 
ages; (d) solvency of the defendant, and (e) 
the value to each side in having the doubts and 
uncertainties removed. Whether the case is set- 
tled or not usually depends upon the fairness and 
candor with which these questions are considered, 
coupled with a willingness to make reasonable 
concessions where doubt exists. The function 
of the judge is to preside and to see that all 
of the questions in the case are considered, and 
especially to make certain that the controlling 
issues and facts, on both sides, receive the em- 
phasis which their importance demand. 


Consideration of Settlement Value 


At the conclusion of the discussion of the 
facts and law applicable each counsel is requested 


to place a “settlement” value on the case, having 
in mind the elements heretofore stated. The ap- 
praisal of plaintiff’s counsel is usually too high 
and that of defendant’s counsel too low. The 
task of the judge is then to suggest an amount, 
with reasons fully stated, which will appeal to 
counsel as the fair amount, assuming damages 
are involved, at which settlement should be made. 
The same procedure is followed in all other 
classes of cases. 

It is usually not possible to settle a case at 
the first session. An effort, however, is made to 
bring the discussion to the point where an amount 
or basis of settlement is suggested by the court. 
It sometimes happens that the attorneys are able 
to reach an agreement without the assistance 
of the judge. Generally an amount or basis of 


settlement is proposed by the judge which each 
attorney will desire to submit to his client. The 
number of hearings will depend upon the diffi- 
culties of the case, unwillingness to accept pro- 
posal of settlement and many other factors. 
Whether additional hearings are held or not, it 
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becomes necessary for the conciliation judge to 
follow up on the progress of the case by tele- 
phone or otherwise until a final determination is 
reached. 

As stated, discussions at the conciliation hear- 
ing are not considered as binding upon the parties. 
However, when an agreement is reached, the 
hearing is adjourned to the courtroom and rec- 
ord of the settlement made in open court. If 
this does not meet with the approval of the 
parties for any reason, the agreement is promptly 
reduced to the form of a written stipulation upon 
which an order is entered. Once an agreement is 
reached, delay and often misunderstanding is 
avoided by having it recorded as a court pro- 
ceeding and a proper one entered. It is to be 
noted that until this point is reached, the nego- 
tiations are entirely voluntary as to the parties 


and not a proceeding in the action before the 
court. 


Clients’ Presence Not Essential 


Experience has shown that it is generally not 
desirable to have the litigants present at or par- 
ticipate in the settlement conferences because, 
when permitted, acrimonious debate upon imma- 
terial details invariably displaces fair consider- 
ation of the merits of the case. It is also true 
that attorneys feel freer to discuss and to express 
their true judgment on the case when their cli- 
ents are not present. No absolute rule, how- 
ever, can be stated. Often the clients will wish 
to be present. When this is true, a preliminary 
discussion is generally had between counsel and 
the conciliation judge, after which the litigants 
are permitted to make their statements, care 
being taken to avoid argument. 

It is not necessary nor practicable, of course, 
to have witnesses present, although documentary 
evidence relevant to the case may be conven- 
iently produced and is desirable, and in some 
instances indispensable. Written reports of the 
doctors on each side in a personal injury case 
are always helpful. 

In some cases it is found that there is a re- 
luctance on the part of counsel to fully state 
the evidence or the testimony of his witnesses. 
He may have a “surprise” witness, or defense, 
which he wishes to reserve for the trial. No at- 
tempt is made to influence his decision. Gen- 
erally, it may be stated, however, that the names 
of witnesses are barred unless both sides other- 
wise decide. Nor is one side permitted to make 
use of a conciliation hearing to get the evidence 
of the other side where it is apparent that he 
has no intention of settling. While these prob- 
lems presented some difficulty at the beginning, 
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as the purposes of the court have become bet- 
ter understood, they have disappeared. 

The conciliation hearing usually is not held 
until after discovery examinations have been held 
and when each party is fully acquainted with 
the general character of the evidence and claims 
made on the other side. Moreover, to the ex- 
tent that facts are withheld or discussion of 
issues curtailed, the possibility of settlement is 
correspondingly diminished, a fact which is quite 
generally understood. 


Classes of Cases Settled 


Negligence cases include by far the largest 
number of the cases settled but this is only be- 
cause they constitute a large majority of the con- 
tested cases on the calendar. The settlements in- 
clude law and equity and payments range in 
amounts from a few dollars to as high as $75,000, 
the amount claimed being much in excess of these 
sums. 

In many instances the defendant is not able to 
pay the amount at once and agreements are en- 
tered upon the record for payments in monthly 
installments, with a proviso that if default occurs, 
the plaintiff may have judgment for an agreed 
amount in excess of the settlement figure, less 
credits for payments but with costs. This 
obviates the necessity of a trial and the higher 
amount for which judgment may be entered in 
case of default, and the provision for costs, gen- 
erally insures prompt payments. The stipulation 
and order in such cases provides for the entry 
of a judgment after the default has continued 
for a specified time, but only upon notice. The 
latter provision is inserted for the protection of 
the defendant who sometimes is prevented from 
making the payments by circumstances beyond 
his control. 

In accounting cases it has been found helpful 
to call in the accountants on each side to recon- 
cile accounts. In cases involving mechanic liens, 
where there is a dispute as to the quality of the 
work or amount due, the conciliation judge is 
often able to get an agreement from the parties 
to be bound by the decision of an expert ap- 
pointed by the court each side paying one-half 
of the expense. In others, without an agreement 
to be bound, the expert reports on his finding 
at a further conference. The same procedure 
has been followed successfully in construction 
contract cases generally and, in fact, a wide va- 
riety of other cases involving expert and tech- 
nical matters. 

Cases Not Settled 


In this class are included test cases involving 
the construction of statutes and which involve 
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governmental officers and bodies who seek a con- 
struction or clarification of the law. Generally, 
actions which seek to call in question acts of 
legislative and administrative agencies are not 
of a character which can or should be conciliated. 
Other types include the so-called “nuisance” 
cases, those where the defendant is insolvent and 
not interested in the outcome, and finally actions 
in which there are irreconcilable differences as to 
liability or amount of damages. 


Objections to Conciliation 


The feeling among lawyers that conciliation 
implies a certain degree of coercion, regardless 
of the manner in which the proceedings are con- 
ducted, still persists to some extent. At a recent 
meeting of a committee of the local bar associa- 
tion it was argued that the suggestion by the 
judge of an amount at which a case should be 
settled embarrassed both sides in further nego- 
tiations. It is obvious that the objection would 
be valid if the amount or basis of settlement 
proposed by the judge were insisted upon, re- 
gardless of the fact that later discussion might 
show it to be erroneous. On the other hand it 
is true that few settlements would be brought 
about if the court at some stage of the discussion 
did not participate. The customary procedure 
is for the attorneys to request the advice of 
the court after their discussions have failed to 
result in an agreement. The objection serves to 
emphasize the all-important fact that conciliation, 
to be permanently successful, must be entirely 
free from any element of coercion. The further 
argument is advanced that a conciliation branch 
should only be set up when the calendar has 
become congested, and be discontinued after the 
calendar has become cleared. The statement of 
the argument is its best refutation and leaves 
only the question of whether it is desirable to 
have the calendar as nearly current as is possible. 
An argument more frequently heard is that con- 
ciliation tends to increase the number of ground- 
less or “nuisance” cases. Experience has not 
shown this to be true. The result in every adju- 
dicated case shows one or the other side to have 
been mistaken. Many groundless actions, due to 
lack of knowledge of the law applicable or of the 
facts, are brought. They were brought before 
conciliation and will continue. The conciliation 
conference serves to bring to the attention of the 
court the rare instances in which actions are 
deliberately instituted for the purpose of extort- 
ing money from an adversary, and to enable 
appropriate action to be taken. It will be found, 
however, that many cases which are referred to 
by counsel for the defendant as having only “nui- 
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sance value” are in fact not properly so denomi- 
nated. It will usually be found that the amount 
of the settlement represents the appraisal of the 
parties bases upon the doubts and difficulties of 
the case, rather than on attempt on the part of 
the defendant to buy his peace. 

The final argument against conciliation is that 
it deprives lawyers of trial experience which 
places them at a disadvantage when they are 
called upon to try cases in courts where there is 
no conciliation. The argument is comparable to 
that of the doctor who would argue that restoring 
his patients to health would deprive him of ex- 
perience. If the lawyer, where conciliation ob- 
tains, tries fewer cases, he presumably tries them 
better and may devote more time to office work 
which is becoming increasingly more lucrative 
than time spent in court. 


“Clean-up” Calendar 


These cases, handled in conjunction with the 
calendar and conciliation, include cases which 
have not been brought to trial within five years 
or more and which are subject to dismissal by 
statute without notice, and also cases pending 
for a shorter time but which are inactive. It is 
necessary periodically to clear the docket of these 
cases because, while being held as open on the 
calendar, they are potential trial cases. Also 
because they appear upon abstracts and encumber 
titles. A list of these cases pending up to twenty 
years, with data as to the proceedings had in 
each case, including the names of attorneys, was 
prepared as a WPA project, under the direction 
of the clerk of the court. A considerable num- 
ber are placed on the calendar each week and 
disposed of, after notice to the attorneys in- 
volved. Many have served as reminders of un- 
collected fees. 

Included in the “clean-up” calendar were 
found a great number of divorce cases which are 
being handled for the most part by the domestic 
relations branch of the court. In some of them 
proceedings have been had with reference to ali- 
mony and custody of children. In others, trials 
have been had but findings and judgments not 
entered. Each of the latter cases has required 
separate investigation. In some instances parties 
have remarried resulting in serious difficulties. 

The “clean-up” has also brought to light re- 


.ceiverships still open which require the filing of 


accounts and distribution of funds. 

Before the advent of conciliation overtures 
looking to settlement were commonly regarded 
as an indication of weakness by the attorney 
making them. The result was that each side hesi- 
tated to approach the other. Under the present 
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procedure each side knows that it will shortly be 
called upon by the court to consider settlement 
and this feeling does not exist. In many in- 
stances negotiations are in progress when the 
conciliation conference is called, and very often 
a settlement, which would not otherwise have 
been effected, is completed before the date ar- 
rives for a hearing. All of which is another way 
of saying that conciliation tends to make lawyers 
“conciliation minded.” Finally, it tends to 
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promote good feeling among attorneys which is 
absent, at least as to the losing party, if the 
case is tried. If the case is settled, it means 
that both sides are satisfied with the result. That 
the bar approves of conciliation is attested by 
the numerous applications received daily to 
advance cases for immediate conciliation hearing. 
In fact, in many instances requests are made 
before issue is joined, and in not a few instances 
even before an action has been started. 


Senior Judges Plan to Integrate Federal System 


(Continued from page 162) 


a sense contains the kernel of the whole program 
intended by the bill. It provides for annual 
meetings of the chief justice and the senior cir- 
cuit judges from the nine circuits, and the attor- 
ney-general, to consider required reports from 
district judges and clerks as to the business in 
their respective districts, with a view to making 
a yearly plan for the massing of the new and old 
judicial forces of the United States in these dis- 
tricts all over the country where the arrears are 
threatening to interfere with the usefulness of 
the courts. It is the introduction into our courts 
of an executive principle to secure effective team- 
work. Heretofore each judge has paddled his 
own canoe and has done the best he could with 
his district. He has been subject to little super- 
vision, if any. Judges are men, and are not so 
keenly cha ged with the duty of constant labor 
that the stimulus of an annual inquiry into what 
they are doing may not be helpful: With such 
mild visitation he is likely to cooperate much 
more readily in an organized effort to get rid of 
business and do justice than under the go-as- 
you-please system of our present federal judges, 
which has left unemployed in easy districts a 
good deal of the judicial energy that may now be 
usefully applied elsewhere. 

“This executive principle of using all the judi- 
cial force economically and at the points where 
most needed should be adopted in every state, 
and when adopted will offer a remedy to a great 
deal of the injustice by delay that now exists. 
State judges. as well as federal judges, should be 
interested in the adoption of this federal measure 
as a model for the states.” 

It will be recalled that the Daugherty bill was 
enacted, but “without the freedom of new judges 
to rove implied by the term “flying squadron.” 
The eighteen new judges were assigned regularly 


to districts, but opportunity for temporary assign- 
ments, so vital to Chief Justice Taft’s planning, 
was made possible under the conference plan. 
And for the first time other improvements came, 
so that the conference at least once a year had 
a conspectus of dockets as a basis for assign- 
ments. A system had been created, but it could 
not be said that there was much improvement be- 
cause the advantages were often more than offset 
by the rapid increase in litigation and the reluct- 
ance of the congress to act promptly. There 
seemed to be an unfounded hope, Micawber-like, 
that something would turn up. 


Seventeen Years of Preparation 


Chief Justice Taft's hope that the “mild visi- 
tation” implied in figures published once a year 
might grow into a practical system is only now, 
seventeen years having elapsed, reached a stage 
of substantial promise. During that time, and 
long before, the judicial temperament has mani- 
fested itself variously among judges, in its ex- 
treme forms as a willingness to drive on to the 
death by some, and by some as a healthy uncon- 
cern. An equalization, a balancing, of judicial 
temperament. is needed. For that only an inti- 
mate organization can suffice. 


Administration Not Really Difficult 


Judge Taft spoke of the federal system of 
courts as presenting a supremely difficult problem 
in administration. That was true when he be- 
came a judge, but it is not now true. With air- 
mail, telephone and telegraph the federal system 
may be more readily integrated than some of our 
large city courts with elected judges—those in 
New York City and Los Angeles, for instance. In 
the latter citv a chief justice has to dispose and 
expose fifty judges in various municipalities in a 
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county of vast area, where they work alone. 
Every one lives in fear of what unbridled news- 
papers may say. 

Federal judges are free from the political 
stresses of large city courts, whose judges often 
are “between the devil and the deep sea.” But 
in the past seventeen years there have been 
brilliant successes in city court administration. 
When the Cleveland Bar Association obtained a 
proper statute, providing an administrative judge 
for the court of general jurisdiction, Presiding 
Judge Homer Powell made of it a model institu- 
tion and it has been such for sixteen years. Of 
course it has benefited from the bar’s efforts to 
get good judges elected. The Boston municipal 
court, under Chief Justice Wilfred Bolster, has 
long been a court entitled to pride. The New 
York City municipal court has made strides un- 
der administrative leadership. In every city but 
one, and that one politician ridden, the specially 
organized municipal courts that followed the Chi- 
cago experiment have been highly successful, al- 
though all are subject to short and uncertain 
tenure and other limitations. 


Chicago Presented a Tough Problem 


It was said above that Chief Justice Taft was 
inspired by what he lea ned about court organi- 
zation in Chicago. That vas when he was Presi- 
dent. In that court a large measure of rule- 
making power was conferred. Judges were re- 
quired to meet monthly and to manage a consid- 
erable share of the court’s relations with the mu- 
nicipality and the public. They were required to 
pass upon complaints, but virtually all complaints 
were settled by the chief justice, who thus ab- 
solved members of his bench from blame, or was 
in a position to prevent further misconduct. 

In few places has the election of judges wreaked 
more havoc than in Chicago. It was the last 
place in the world that one would choose to dem- 
onstrate principles of judicial administration, yet 
there those principles were brilliantly vindicated. 
They were accepted in the judiciary article of 
the only constitution drafted in Illinois in a gen- 
eration, and would have been adopted if sub- 
mitted as a unit. Of course Chief Justice Harry 
Olson, who organized that court and was its head 
for twenty-four years, was an extraordinary leader 
in whatever capacity, and had the great advan- 
tage of beginning with a corps of twenty-six vir- 
tually hand-picked judges. 

The conference of senior circuit judges has 
doubtless felt it would be improper to deal with 
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the matter of a better means for removing judges 
for cause than impeachment. This is a matter, 
however, which is entirely proper for everyone 
else to consider and comment on. As it stood in 
the last session Representative Hatton’s bill pro- 
vided for indictment by the house of representa- 
tives and trial by a bench of federal judges. This 
Journal has criticized the bill on the ground that 
the use of the house as a grand jury, working 
publicly, would have virtually all the defects of 
impeachment. The judge, though absolved, would 
be humiliated beyond measure by accusations and 
publicity. Equally defective is the fact that such 
procedure is not prophylactic. This writer served 
as first assistant to Chief Justice Harry Olson for 
a number of years, and as such listened to hun- 
dreds of the more serious complaints filed against 
judges. Only once was there a valid complaint 
which could not be remedied by consultation with 
a judge. 

The judges’ knowledge that complaints were 
being made almost hourly tempered their con- 
duct ; their knowledge that complaints were made 
to officials who would confer with them, and who 
were responsible for the reputation of the court, 
inspired them to work together for a common in- 
terest. The competition between these judges, 
forced to be politicians, was competition to hold 
the respect of the public, and especially of liti- 
gants and lawyers, for their court. 

That is the kind of “mild visitation” that is 
needed in every judicial system, aside from the 
working information afforded by “judicial statis- 
tics.” It can be had. Any judicial system can 
be integrated. The capital punishment of invol- 
untary removal must exist, but it need be em- 
ployed so rarely that it will hardly exist in any 
judge’s memory. 

And of course involuntary retirement must be- 
gin with a secret investigation. Of course it must 
not conclude except through judicial determina- 
tion by a bench of judges. And that’s that. 

There remains another argument on behalf of 
a proper mode of involuntary retirement, coexist- 
ing with retirement pensions, which has more 
than once been expressed in the JouRNAL. The 
problem involved in mental and physical disabili- 
ties can be satisfactorily solved only through in- 
voluntary retirement and pension laws. The 
judge whose powers are failing often ceases to be 
a judge of his own capacity, and must be in- 
duced to resign. When given the opportunity to 
resign on pension, or be forced out, he makes a 
place for one more able than himself to discharge 
the duties of office. 


Bar Association Activities 


Under this head the Section of Bar Organization Activities of the American Bar 
Association will regularly present new items of a practical bearing on the every day 


work of state and local bar associations. 


The cooperation of all bar officers, editors and 


committee members in furnishing items of interest is earnestly solicited. 


Practical Publicity for the Profession 


The Cincinnati Bar Association approaches the 
problem of public relations in a practical way. 
At a meeting in October Carl L. Meier, chairman 
of the public relations committee, asked and re- 
ceived an appropriation of $500, part of which 
will be paid by the Lawyers Club, to engage the 
services of a writer to prepare material for daily 
publication in a local newspaper. 

The plan is to publish one article each day for 
six months. The material will be educational, 
and intended to inform the public concerning the 
history and functions of courts and laws and the 
place of the bar in the governmental scheme. 
The articles will be published only after approval 
by a member of the executive committee. 

When it comes to appropriating money for pub- 
lic relations work the bar takes a perilous posi- 
tion. The things most appropriate for publica- 
tion, when properly phrased, are acceptable by 
most newspapers without pay. It appears that in 
the present experiment a certain newspaper stands 
ready to assist without pay. The big problem 
then, is to make the articles interesting. Without 
reader interest the whole effort is wasted. The 
larger interest would apepar to be in the field of 
litigation, and especially as to motor torts, as 
they are called in Massachusetts. Readers will 
be interested to know what lawyers and courts 
can do to make litigation less painful. What are 
matters of interest is a problem concerning which 
newspaper men may well advise. 


Brooklyn Bar Success With Radio 


Public relations committees throughout the 
country should know about the work done by the 
Brooklyn Bar Association through the use of ra- 
dio. The experiment was begun two years ago and 
the Association considers that its methods have 
been highly successful. The broadcasts have been 
from several stations. Addresses on interesting 
subjects have been delivered, and a short list of 
these subjects and the speakers deserve mention: 

The Law is Not Static, Judge Meier Stein- 
brink; Points of View on the Proposed Revision 
of the Criminal Law, Martin W. Littleton; Shall 
Lotteries be Legalized?, Mrs. Oliver C. Harriman 
and Albert D. Schanzer; The Trial of a Lawsuit, 
by Judge Thomas J. Cuff; Recollections of a 
Warden, by Warden Henry Schleth; The Tyranny 


of Words, by Frank P. Serri; Protecting the 
Lambs, by Abraham N. Davis; Wills, by Maurice 
Rubin; The Public and the Lawyers, by Edwin 
M. Otterbourg. 

Another feature has been dramatizations of 
legal problems. In one such drama actors of the 
Federal Theater Project took part. Electrical 
transcriptions have been made for the use of other 
bar associations and pamphlets prepared of ad- 
dresses. 

The Editor has been very skeptical of radio for 
public relations work. The radio can be success- 
ful only when programs make a strong appeal to 
the interest of listeners. The radio business is 
highly organized, and is out for the money. Law- 
yers are at a great disadvantage in dealing with 
advertising experts of all kinds. 

But when radio stations invite lawyers to in- 
struct the public it is an entirely different mat- 
ter. No station will do much of this without 
clear proof that the venture pleases listeners. It 
is therefore enlightening to learn that the Brook- 
lyn Bar Association expends only about fifty dol- 
lars per year for this committee’s work. Edward 
A. Kole is chairman of the committee and Hyman 
W. Gamso is secretary. The information here 
given comes directly from Mr. Harry Sand, a 
committee member. 


Missouri Bar Strong for Selection Reform 


Comment was made in the recent October num- 
ber of this JouRNAL concerning the evolutionary 
process in developing the best conceivable mode 
of selecting judges. While that number was being 
printed further study in Missouri was resulting 
in changes in the plan which was presented at 
page 125 of our report. The work done in the 
preceding two years had the advantage of all that 
had been disclosed through planning in a dozen 
states, and the product was more complete than 
any other. 

The St. Louis Bar Association had taken the 
initiative. Recently conferences were had be- 
tween its committee and one created by the Law- 
yers’ Association of Kansas City, which resulted 
in minor changes. In its altered form the plan 
was submitted to the Missouri Bar Association in 
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annual convention, and was endorsed without a 
dissenting vote. 

It was further determined that a constitutional 
amendment embodying the substance of the ap- 
proved plan should be recommended to the legis- 
lature in January and that failure to gain ap- 
proval would be followed by a campa‘gn for sub- 
mission to the electorate by petitions. 

Two features have been omitted; the provision 
for pensions, and the provision which would per- 
mit eight percent of the voters to initiate a recall 
election. 

In its new form the plan provides for appo:nt- 
ment by the governor from a list of three nomi- 
nees to be submitted by a _ non-partisan 
judicial commission, the make-up of which 
shall be determined by the legislature. The 
legislature, in any event, could alter the plan; but 
the Bar Association proposal excludes all office 
holders except judges of the supreme court, and 
all holding official positions in political parties. 
It also provides that neither the legislature nor 
any branch of it shall directly or indirectly par- 
ticipate in the selection of members of the judi- 
cial commission. 


Atlanta Institute on Federal Rules 


Six hundred and thirty-three lawyers attended 
the two days institute held Sept. 30 and Oct. 1 in 
Atlanta under the auspices of the Atlanta Bar 
Association and the Lamar School of Law of 
Emory University. As in other instances the 
sponsors were surprised by the number who at- 
tended. While there is special need now for 
study of the new rules, like interest exists in other 
subjects and is proved by conferences and insti- 
tutes in many states. The effect must be that of 
breaking down barriers between individual prac- 
titioners, of making cooperation profitable, and 
so of aiding the movement toward professional 
integration. 


Junior Bar Studies Juvenile Crime 


In May, 1936, the junior section of the Los 
Angeles Bar Association adopted as its choice of 
public work the problems involved in juvenile de- 
linguency, and the junior bar conference of the 
State Bar followed suit through action taken at 
the recent September convention. It looks prom- 
ising to have the younger lawyers throughout the 
state studying a great social and governmental 
problem which has so long sought practical solu- 
tions. Harold H. Krowech, chairman of the Los 
Angeles junior bar juvenile crime prevention com- 
mittee, describes its work in the L. A. Bar Bulle- 
tin for October. The point is made that “the 
young lawyer . . . is fresh from the problems of 
his own youth and has an immediate understand- 
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ing of the adventurous spirit of the young.” This 
is an asset, truly, and another asset is the fact 
that the young lawyer has not yet been licked as 
many times as his elders. 


Kentucky Bar Act Sustained by U. S. 
Supreme Court 


In the case of John T. Murphy vs. Kenton 
County Bar Association (No. 149, Oct. Term, 
1938) the United State supreme court denied a 
petition tor writ of certiorari from a judgment of 
disbarment made by the Kentucky supreme court. 
The petition raised the question of constitution- 
ality of the Kentucky State Bar act and supreme 
court rules for the governance of the Bar, appar- 
ently on the ground of violation of the due proc- 
ess provision of the fifth amendment to the fed- 
eral constitution, and the provision guaranteeing 
equal protection of the laws in the fourteenth 
amendment. Rehearing was denied. 

Respondent’s brief, p-epared by Harry Brent 
Mackoy, who was appointed special counsel by 
the governor, set forth the sections of the rules 
which empower the Bar’s board of commissioners 
to “act as administrative agents of the court of 
appeals for the purpose of enforcing such rules 
and regulations as are prescribed, adopted and 
promulgated by the court of appeals.” The rules 
provide for a written complaint and for a hear- 
ing by the commission or any two members 
thereof, selected as a committee. The proceed- 
ings are similar to those in “the trial of equity 
actions.” Every right is accorded to the respon- 
dent. The Kentucky constitution and laws are 
shown to fully sustain the authority of the court 
of appeals. 

In overruling the motion of petitioner John T. 
Murphy for a new trial in the court of appeals, 
Judge Stites (now chief justice) said: ‘The peti- 
tioner in this court has here had both the oppor- 
tunity to be heard and a hearing—a very careful 
and sympathetic one.” 

So ends the first test of a bar organization act 
in our highest tribunal. For this information and 
a copy of Mr. Mackoy’s brief the JouRNAL is in- 
debted to Mr. L. B. Alexander, vice-president of 
the Kentucky State Bar. 


Public Relations on a Big Scale 


For at least a year there has been much dis- 
cussion among California State Bar members of 
a proposal that dues be raised one-third to ten 
dollars in order to finance a public relations cam- 
paign. The idea appears to be no short cam- 
paign. The question came to a head at the last 
convention and received more consideration than 
any of about seventy on the agenda. The result 
was not decisive. A vote prevailed in favor of a 
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department of public relations, all details, and 
the question of further study by a special com- 
mittee, to be left to the discretion of the board of 
governors. 


A Bar Association Takes Inventory 


A survey of the history of the Boston Bar As- 
sociation and its present interests, published in 
its Bulletin for October, suggests the value to 
other associations in taking stock from time to 
time. This Association dates from the centen- 
nial year, making it sixty-two years old. One 
brief reference to the article will interest the 
younger lawyers, showing the vast changes in 
lawyers’ ways of working in one generation. Older 
lawyers will remember Richard Olney, attorney 
general and secretary of state in the second Cleve- 
land administration. After his service in Wash- 
ington he returned to his law office in Boston 
where he employed only a secretary and occupied 
quarters so small that there was barely room 
enough to seat two visitors. With 400 members 
the Boston Association was incorporated in 1886. 
Its membership did not reach 1000 until 1926. 

Since 1926 its activities have rapidly expanded, 
especially during the years of depression. The 
Editor says: “As the lawyer’s need for group ac- 
tion has grown, his associations have increasingly 
responded to the pressure... It is not one man 
trying to persuade the many that changes are 
needed, but the many who are insistent that their 
bar associations lead the way out of the situation 
disclosed [by recent surveys of the profession.”’ | 

Of new activities the report deals with courses 
for practicing lawyers, with the proposal for set- 
ting up, under association auspices, various urban 
law bureaus to meet popular needs, and of adopt- 
ing the experienced lawyer service to the end that 
special knowledge attained by some lawyers may 
become available to others. This latter service 
receives hearty endorsement. Finally section or- 
ganization, to enable lawyers in groups to serve 
individual needs and to respond to public needs, 
is set forth. The article is concluded as follows: 

“Today new problems face the lawyer. Eco- 
nomic conditions have changed. His legal world 
has little resemblance to that of 1876. It would 
seem that in the future bar associations, if they 
are to thrive, must concern themselves in helping 
members to solve the numerous practical prob- 
lems daily facing them.” 

Twice as many associations thrive today as five 
years ago. Those that most thrive are continu- 
ally expanding their services. Annual check-ups 
on progress would appear to be interesting as well 
as useful. 


Detroit Bar Wars on Bondsharks 


In his address to the section on bar organiza- 
tion activities convened in Cleveland in July 
President Ben O. Shepherd of the Detroit Bar 
Association told of exceptional activities in De- 
troit in the preceding year. In condensed form 
his statements were presented in the October 
number of this journal, at page 106. But Mr. 
Shepherd did not tell all at that time, as is shown 
by his “Retiring President’s Address” in the De- 
troit Bar Quarterly for September. 

An item of genuine interest to all lawyers was 
presented as follows: 

During the year the committee on criminal law 
and its enforcement, headed by William Griffin of 
the criminal law and enforcement section, has re- 
ceived national recognition for its work in devel- 
oping and putting into effect the system in the po- 
lice department of the city of Detroit, whereby per- 
sons accused of misdemeanors are released to pri- 
vate counsel without bond, and without the inter- 
vention of any court, when the attorney signs a 
receipt for the prisoner and an agreement to appear 
in court when the case is called. The system has 
resulted in saving a great deal of inconvenience to 
the court [there is only one criminal court in De- 
troit], and eliminating to a considerable extent, the 
evils of the professional bondsman and his hench- 
men in such cases. 


In every large city the bar should assist the 
courts in their struggle against bondsharks. In 
England professional bondsharks are unknown. 
They should be unnecessary, and doubtless can 
be supplanted wherever the Detroit system is 
adopted. The plan was mentioned in this Jour- 
NAL about two years ago It is a pleasure to learn 
that it is operating satisfactorily. It is a service 
that the public must appreciate. 


What Lawyers Are Interested In 


The trends of bar association planning are indi- 
cated by a brief article in The Hennepin Lawyer, 
organ of the organized bar in Minneapolis. The 
editor solicits articles not exceeding 500 words to 
be published under the title “For the Good of the 
Profession.” In June an award will be made for 
the best contribution. The editor, Horace Van 
Valkenburg, suggests that the present most popu- 
lar topics include the following: 

1. Institutional advertising by the Bar. 

2. Post graduate education in legal subjects. 

3. Problems of specialization and references 
between lawyers. 

4. Modernization of practice and rules of evi- 
dence, with particular emphasis on pre-trial proce- 
dure and discovery. 

5. Limitations on review from administrative 
tribunals to questions of law alone. 

6. Bar integration. 

7. Judicial selection. 

8. Unauthorized practice. 
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Pennsylvania Bar Association Notes 


The October number of the Pennsylvania Bar 
Quarterly contains a condensed report of the an- 
nual meeting held late in June. It also carries a 
notice to members that if they wish to obtain the 
book containing the complete proceedings they 
must sign and return an enclosed postcard in less 
than a month. This mode of distributing the an- 
nual report was first adopted in Illinois, where it 
resulted in a great saving. And in Illinois the 
report is issued in both cloth and paper bindings, 
with a charge for the more expensive form. In- 
vestigation showed that formerly the book had 
been sent to a number of lawyers in a single law 
office, resulting in considerable waste of money. 

The Pennsylvania Bar Quarterly for October 
contains also the interesting information that 
there are now thirteen counties in which all mem- 
bers of the local associations have their dues in 
the State Association paid from a fund which de- 
rives from fees allowed masters. The hope is that 
the system will spread to include all counties. Lo- 
cal associations have been strong for many years. 


Successful School for Practitioners 


The gap between graduation from a law school 
and the acquirement of the art of practicing law 
is yet a chasm for the young lawyer in nearly 
every locality. The knowledge to be gained be- 
fore the beginner can consider himself fairly pro- 
ficient is as unorganized as was legal education in 
most states a century ago. Its need is even more 
acute than was the need for law schools when 
they were rare, and indifferent as to quality. 

Harold P. Seligson understood the need, and 
did something about it, by organizing a school in 
New York City. That was more than four years 
ago. He was well assisted as to instruction and 
the students came forward and enrolled. The re- 
sult has been this year the organization of an 
association under the New York public education 
law with the name Practicing Law Institute. 
Arthur A. Ballentine is president and among its 
trustees are such nationally known figures as 
Charles C. Burlingham, Judge Learned Hand, 
Dean Young B. Smith, and Judge Thomas D. 
Thacher. 

The Practicing Law Institute now affords a se- 
cure base for arduous but necessary labors ex- 
tending over a long period. Leaders of the New 
York bar are numbered among the instructors. 
For the young lawyers there will continue to be a 
course of thirty lectures to supply knowledge 
ordinarily acquired only through years of experi- 
ence. 


But the pressing need for instruction by mature 
lawyers in many branches of law which have de- 
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veloped rapidly is provided for with courses in 
fields so numerous that it makes the average old 
lawyer dizzy. 


Voters Deceived by an Assumed Name 


A Cleveland lawyer who was defeated as a can- 
didate for the municipal court a year ago made a 
successful attempt to be nominated for a place on 
the Ohio supreme court by having his surname 
changed to that of a former supreme court justice 
who had been appointed to the U. S. circuit court 
of appeals. In a statewide primary a highly re- 
spected name served to deceive most of the 
voters. 

The Cleveland Bar Association’s executive com- 
mittee has reported the facts, including two in- 
stances of candidates for judicial office who 
adopted popular surnames without the formality 
provided by statute, one of whom was actually 
elected to the Cleveland municipal court. The 
name he stole was that of a respected common 
pleas judge in Cleveland. Possibly the Ohio can- 
didates got their cue from similar tricks attempted 
in Detroit in the judicial election four years ago. 

The Cleveland Bar Association’s executive com- 
mittee now proposes to ask the legislature to for- 
bid the use of a new or assumed name by a candi- 
date at any time within five years from the 
change, unless the former name also appears on 
the ballot. The report does not suggest that the 
Cleveland Bar Association will resort to the rem- 
edy of prosecuting the lawyers complained of on 
charges of disgraceful conduct. Such a charge 
might stick, and the result be disbarment or a 
wholesome period of suspension. In such case no 
statute would be needed. 

Another obvious comment is that the lawyers 
who are fighting the amendment to reform judi- 
cial selection in Ohio would be embarrassed if 
challenged to defend the vaunted wisdom of the 
electorate in choosing candidates for technical 
duties. In the judicial field it has been no un- 
common thing for lawyers to become judges be- 
cause the voters have assumed, from their names, 
that they have won good reputations on the 
bench. In Chicago one or more excellent judges 
named Sullivan paved the way, in the voters’ 
minds, for additional Sullivans on the bench. In 
Detroit the name Murphy won such prestige in 
judicial service that it was temporarily assumed 
by one lawyer just for the sake of candidacy. 

Perhaps Mr. Allen, nee Kutras, will be elected 
to the Ohio supreme court. He had his name 
changed according to law. Is it conceivable that 
doing this solely to favor his candidacy, could be 
held to vitiate the majority vote? Could intent 
be proved? 
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The Bar as a Whole Can Be Trusted 


Members of the board of governors of the 
California State Bar were elected recently in 
four districts. In the San Francisco district the 
percentage of lawyers who voted for the two 
condidates for one place on the board was 83.4. 
This substantial majority of those eligible to 
vote puts to shame the voting for candidates for 
state and municipal offices. The heavy vote 
proves the interest of lawyers in the operation of 
their organization, and of course they are far 
more informed concerning candidates’ qualifica- 
tions than are citizens generally. In the Los 
Angeles district the two places on the board were 
not contested, and yet 1,758 ballots were re- 
turned. A few years ago there was some fear in 
California that the bar board would not always 
have a personnel representative of the profes- 
sions’ best interests. This fear has been proved 
to be unfounded, and there appears to be equal 
confidence in other states having the same sys- 
tem of democratic choice. A priori arguments 
in states where selection is jealously guarded 
show a lack of faith in the integrity of a major- 
ity of the profession. When the California bar 
act became effective about eighty percent of 
the members had not been members of the vol- 
untary bar association. They were given equal 
rights on faith. There did then seem to be some 
risk. In Oklahoma less than ten percent of the 
bar fought for the bar act. It did not take long, 
with a system of equal rights and responsibilities, 
to convert a preponderant majority of the pro- 
fession to the ideal of inclusive membership and 
cooperation. 


One Thousand Lawyers Study Three Days 


It is impossible to say which of the new activi- 
ties of the organized bar is most important, but it 
is obvious that the one which is still young and 
is most rapidly expanding is the holding of con- 
ferences, clinics, institutes, study courses and so 
forth. Every week sees the announcement of one 
or several. They evidently prove an insistent 
and almost universal demand, and their history 
is as yet brief. One of the astonishing items is 
the institute held during three days early in Octo- 
ber in Washington for the study of the new fed- 
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eral rules. That these institutes, served by mem- 
bers of the supreme court advisory committee, 
should attract lawyers is natural. This particu- 
lar one was attended not only by lawyers from 
all surrounding states, but from a total of seven- 
teen states. The District attendance was 878 and 
the total attendance 1,003. Among more remote 
states we find Indiana, Illinois, Iowa and even 
California. 

It may do no good, but the suggestion is here 
offered that a better word than “clinic” be 
adopted for any study group. The first word so 
used, many years ago, was “seminar.” It seems 
more appropriate. The dictionary agrees as to 
this. It gives no support to the word clinic. 

For innumerable lawyers who will have no op- 
portunity to sit under William D. Mitchell, chair- 
man, Edgar B. Tolman, secretary, of the supreme 
court rules committee, with also Dean Clark, 
Robert G. Dodge, Professor Sunderland and 
George Donworth, members, the American Bar 
Association offers the proceedings of the very 
successful institute on the new federal rules held 
July 21-23, in Cleveland. The price, including 
postage, is three dollars. 


Procedural Expedients Studied in Ohio 


The Ohio State Bar Association has sponsored, 
and the Cincinnati Bar Association has made all 
arrangements for a conference to be held Decem- 
ber 10 on the federal rules, with especial consid- 
eration of their relation to a movement for im- 
provement of Ohio procedure in which the Judi- 
cial Council has cooperated with the State bar in 
recent years. As in four previous state-wide con- 
ferences on fundamental matters, Dean M. L. 
Ferson, of the Concinnati University college of 
law, serves as chairman of the committee in 
charge. The purpose of the conference is set 
forth as being not to study the federal rules in 
detail, but rather to discuss novel features and 
problems which are controversial and to discover 
how Ohio civil procedure can be improved. It 
appears clear that henceforth no serious consider- 
ation of rule-making can be had without reference 
to the federal rules and to the manner in which 
they were produced, from the legislative act to 
final approval by the supreme court. 





I have a burning conviction that the lawyer not only has a re- 
sponsibility to the individual interests he represents from time to 
time but that he has an ever-present over-riding interest in the life 
of his community and nation, to the end that its ideals and institu- 
tions may be perpetuated.—Dean Robert L. Stearns. 
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STATEMENT OF THE OWNERSHIP, MAN- 
AGEMENT, CIRCULATION, ETC., RE- 
QUIRED BY THE ACTS OF CON- 
GRESS OF AUGUST 24 1912, AND 
MARCH 3, 1933 


Of Journal of the American Judicature Society, 
published bi-monthly at Chicago, IIl., for the year 
ending Oct. 1, 1938. 


State of Michigan i] 


County of Washtenaw § ** 


Before me, a Notary Public in and for the State 
and county aforesaid, personally appeared Herbert 
Harley, who, having been duly sworn according to 
law, deposes and says that he is the Editor of the 
Journal of the American Judicature Society and 
that the following is, to the best of his knowledge 
and belief, a true statement of the ownership, man- 
agement (and if a daily paper, the circulation), etc., 
of the aforesaid publication for the date shown in 
the above caption, required by the Act of August 
24, 1912, as amended by the Act of March 3, 1933, 
embodied in section 537, Postal Laws and Regula- 
tions, printed on the reverse of this form, to wit: 


1. That the names and addresses of the pub- 
lisher, editor, managing editor, and business man- 
agers are: 

Publisher, American Judicature 
School, Ann Arbor, Mich. 

Editor, Herbert Harley, Law School, Ann Ar- 
bor, Mich. 

Managing Editor, Herbert Harley, Law School, 
Ann Arbor, Mich. 

Business Manager, Herbert Harley, Law School, 
Ann Arbor, Mich. 


2. That the owner is: (If owned by a corpora- 


tion, its name and address must be stated and also 
immediately thereunder the names and addresses 
of stockholders owning or holding one per cent or 
more of total amount of stock. If not owned by a 
corporation, the names and addresses of the indi- 
vidual owners must be given. If owned by a firm, 
company, or other unincorporated concern, its name 
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and address, as well as those of each individual 
member must be given.) 

American Judicature Society, a non-stock corpo- 
ration, organized under the Illinois act for non- 
pecuniary corporations. 

President: Arthur T. Vanderbilt, 744 Broad St., 
Newark, N. J. 

Secretary-Treasurer: Herbert Harley, Hutchins 
Hall, Ann Arbor, Mich. 


3. That the known bondholders, mortgagees, and 

other security holders owning or holding 1 per cent 

or more of total amount of bonds, mortgages, or 

other securities are: (If there are none, so state.) 
None. 


4, That the two paragraphs next above, giving 
the names of the owners, stockholders, and secur- 
ity holders, if any, contain not only the list of 
stockholders and security holders as they appear 
upon the books of the company but also, in cases 
where the stockholder or security holder appears 
upon the books of the company as trustee or in any 
other fiduciary relation, the name of the person or 
corporation for whom such trustee is acting, is 
given; also that the said two paragraphs contain 
statements embracing affiant’s full knowledge and 
belief as to the circumstances and conditions under 
which stockholders and security holders who do 
not appear upon the books of the company as trus- 
tees, hold stock and securities in a capacity other 
than that of a bona fide owner; and this affiant 
has no reason to believe that any other person, asso- 
ciation, or corporation has any interest direct or 
indirect in the said stock, bonds, or other securi- 
ties than as so stated by him. 


HERBERT HARLEY, 


Signature of editor, publisher, business manager 
or owner. 


Sworn to and subscribed before me this 23rd day 
of September, 1938. 
KATHERINE C. MURRAY, 


(SEAL.) Notary Public. 
(My commission expires Jan. 14, 1929.) 





rare numbers are priced higher. 


important public and law libraries. 





Concerning Binders and Back Numbers 


BINDERS—A very good cloth-bound binder, with gold lettering on the 
back, is supplied by the Judicature Society, postage prepaid, for One Dollar. 
It will hold at least four volumes of the JOURNAL. 

BACK NUMBERS—Previous issues of the JOURNAL, from Vol. 1, 
No 1 to date are available. Several gaps have been supplied recently through 
a reproduction process. The charge for most numbers is ten cents. A few 


INDEX—A cumulative index to the first twenty volumes of the JOUR- 
NAL is now available on request. The names of 237 authors are listed, fol- 
lowed by nearly 2,000 references. Complete files should be available in all 














